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This section of tho FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are Keyed to and codified In 
the Code of Federal Regulations, which Is 
published undor 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations Is sold 
by the Superintendent of Documents. 

Prices of new books are listed In the 
first FEDERAL REGISTER Issue of each 
week. 


DEPARTMENT OF AGRICULTURE 

Agriculture Marketing Service 

7 CFR Part 911 

I Docket No. FV-89-074FR) 

Limes Grown in Florida; Relaxation of 
Container Requirements 

agency: Agriculture Marketing Service, 
USDA. 

action: Final rule. 

summary: This rule relaxes container 
requirements currently in effect for 
Florida grown limes, by authorizing 
Florida lime handlers to use an 
additional container to ship fresh 
Florida limes to market. Container 
requirements ensure the packing of fruit 
in suitable containers for shipment to 
market, so that it arrives in the 
marketplace in good condition. This is in 
the interest of growers, handlers, and 
consumers. 

EFFECTIVE DATE: November 7,1909. 

FOR FURTHER INFORMATION CONTACT: 

Gary D. Rasmussen. Marketing 
Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS. USDA, P.O. 
Box 96450, room 2525-S, Washington, 

DC 20090-6456, telephone (202) 475- 
3918. 

SUPPLEMENTARY INFORMATION 

This final rule is issued under 
Marketing Agreement and Marketing 
Order No. 911, both as amended (7 CFR 
part 911), regulating the handling of 
limes grown in Florida. The agreement 
and order are effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 
hereinafter to as the Act 
This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1, and 
has been determined to be a "non¬ 


major" rule under the criteria contained 
therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposed action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act and rules issued thereunder are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are about 26 lime handlers 
subject to regulation under the 
marketing order for limes grown in 
Florida. In addition, there are about 230 
lime growers in Florida. Small 
agricultural growers have been defined 
by the Small Business Administration 
(13 CFR 121.2) as those having average 
annual gross revenues for the last three 
years of less than $500,000, and 
agricultural services firms are defined as 
those whose gross annual receipts are 
less than $3,500,000. The majority of the 
handlers and growers may be classified 
as small entities. 

A proposed rule regarding relaxing the 
container requirements for fresh Florida 
limes was issued on September 1,1969 
and published in the Federal Register (54 
FR 37336, September 8,1989). That rule 
provided that interested persons could 
file written comments through October 
10,1989. No comments were received. 

Section 911.329 (7 CFR 911.329) 
specifies the container requirements for 
shipments of fresh limes grown in 
Florida. These requirements authorize 
Florida lime handlers to use specific 
containers for shipping fresh limes to 
market, and they have been in effect on 
a continuous basis for several seasons. 
The container requirements make sure 
the limes are packed in suitable 
containers for shipment to market so 
that they arrive in the marketplace in 
good condition. Florida lime growrs and 
handlers have found such requirements 
beneficial in the successful marketing of 
their limes. 

Tins action redesignates current 
S 911.329(a)(2)(x) as ( 911.329(a)(2)(xi) 
and adds a new paragraph (a)(2)(x) to 


§ 911.329, authorizing handlers to use an 
additional container to ship fresh limes 
to market. This container has inside 
dimensions of 12% by 8% by 5% inches, 
and it must contain not less than 10 
pounds of limes. This action also revises 
the title of $ 911.329, for purposes of 
clarity. 

The Florida Lime Administrative 
Committee (committee) recommended 
that this container be authorized. The 
committee recently conducted a 
research project on this container to 
determine if it would palletize efficiently 
when transported by truck. The research 
results indicate that the container ships 
well on pallets. 

The Committee works with the 
Department in administering the 
marketing agreement and order. The 
committee meets prior to and during 
each season to consider 
recommendations for modification, 
suspension, or termination of the 
regulatory requirements for Florida 
limes. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 
The Department reviews committee 
recommendations and information 
submitted by the committee and other 
available information, and determines 
whether modification, suspension, or 
termination of the regulatory 
requirements would tend to effectuate 
the declared policy of the Act. 

Some Florida lime shipments are 
exempt from container requirements. 
Handlers may ship up to 55 pounds of 
lime 9 during any one day under a 
minimum quantity exemption and may 
make gift shipments in individually 
addressed containers of up to 20 pounds 
of limes each. Also, limes utilized in 
commercial processing are not covered 
by the container requirements. 

This action reflects the Department’s 
appraisal of the need to relax the 
container requirements applicable to 
shipment of fresh Florida limes. The 
Department's view is that the relaxation 
will benefit lime handlers. The 
application of container requirements 
over the past several years has helped 
keep the limes in good condition during 
shipment to market. Although 
compliance with container requirements 
may Impose additional costs to 
handlers, these costs are significantly 
offset by the benefits resulting to 
growers, handlers, consumers, and the 
trade from the fruit being in better 
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condition upon arrival in the 
marketplace. 

Based on the above, the Administrator 
of the AMS has determined that this 
proposed action will not have a 
significant economic impact on a 
substantial number of small entities. 

After consideration of all relevant 
matter presented, the information and 
recommendations submitted by the 
committee, and other available 
information, it is found that this action 
will tend to effectuate the declared 
policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because: (1) This action relaxes 
container requirements currently in 
effect for Florida limes; (2) Florida lime 
handlers are aware of this action which 
was recommended by the committee at 
a public meeting and they will need no 
additional time to comply with the 
relaxed requirements; (3) shipment of 
the 1989-90 season Florida lime crop is 
currently underway, and handlers 
should be given an opportunity to take 
advantage of the additional container as 
soon as possible; and (4) the proposed 
rule provided a 30-day comment period, 
and no comments were received. 

List of Subjects in 7 CFR Part 911 

Florida, Limes, Marketing agreements 
and orders. 

For the reasons set forth in the 
preamble, 7 CFR part 911 is amended as 
follows: 

PART 911—-LIMES GROWN IN 
FLORIDA 

1. The authority citation for 7 CFR 
part 911 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Section 911.329 is amended by 
revising the section title, by 
redesignating current paragraph (a)(2)(x) 
as paragraph (a)(2)(xi), and by adding a 
new paragraph (a)(2)(x) to read as 
follows: 

Note: This section will appear in the Code 
of Federal Regulations. 

J 911.329 Florida lima container 
regulation. 

(a)*'* 

( 2 ) * • • 

(x) Containers with inside dimensions 
of 12% by 8% by 5 7 /a inches: Provided 
That such containers shall contain not 
less than 10 pounds net weight of limes. 


Dated: November 2,1989. 

William J. Doyle, 

Acting Director, Fruit and Vegetable Division. 

[FR Doc. 89-28186 Filed 11-6-89; 8:45 am) 
BILLING CODE 3410-02-11 


7 CFR Part 917 
[Docket No. FV-69-079FR] 

Fresh Pears, Plums and Peaches 
Grown In California; Modification of 
Grade Requirements for Pears for the 
1989 Season 

AGENCY; Agricultural Marketing Service, 
USDA. 

action: Final rule. 

summary: The Department is adopting 
as a final rule the provisions of an 
interim final rule which relaxed grade 
requirements applicable to organically 
grown Bartlett or Max-Red (Max Red 
Bartlett and Red Bartlett) pears grown in 
California, for the 1989 season. 
Organically grown pears are produced 
without application of synthetically 
compounded fertilizers, pesticides or 
growth regulators. The relaxed grade 
requirements specify that shipments of 
organically grown pears of these 
varieties must grade at least U.S. 
Combination grade, with at least 50 
percent, by count, grading U.S. No. 1 and 
the balance of each lot grading at least 
U.S. No. 2. The committee believes that 
a limited market exists for organically 
grown pears, and that handlers should 
be given the opportunity to meet market 
needs. Non-organically grown pears 
must continue to grade at least U.S. 
Combination with not less than 80 
percent, by count, of the pears grading 
at least U.S. No. 1, with the balance of 
each lot grading at least U.S. No. 2. 
effective date: This final rule becomes 
effective November 7,1989. 

FOR FURTHER INFORMATION CONTACT: 
George Kelhart, Marketing Order 
Administration Branch, F&V, AMS, P.O. 
Box 96456, room 2525-S, Washington, 

DC 20090-6456, telephone: (202) 475- 
3919. 

SUPPLEMENTARY INFORMATION: Thl8 
final rule is issued under Marketing 
Agreement and Marketing Order No. 917 
(7 CFR part 917) regulating the handling 
of fresh pears, plums and peaches grown 
in California. The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the Act 

This rule has been reviewed under 
Executive Order 12291 and 


Departmental Regulation 1512-1 and has 
been determined to be a "non-major" 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on 6mall entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 45 handlers 
of pears subject to regulation under the 
pear, plum and peach marketing order (7 
CFR part 917), and there are 
approximately 300 producers of pears in 
the regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (SBA) 

(13 CFR 121.2) as those having average 
gross annual revenues for the last three 
yeara of less than $500,000, and small 
agricultural service firms are defined as 
those whose gross annual receipts are 
less than $3,500,000. The majority of 
handlers and producers of California 
pears may be classified as small 
entities. 

Shipments of California pears are 
regulated by grade, size and pack under 
Pear Regulation 12 (7 CFR 917.481). 
Because these regulations do not change 
substantially from season to season, 
they have been issued on a continuing 
basis, subject to amendment, 
modification or suspension as may be 
recommended by the Pear Commodity 
Committee (committee) and approved 
by the Secretary. 

Fresh California pears shipped during 
the 1988 season totalled approximately 
127.4 million pounds. The packinghouse 
door value of the pears in 1988 was 
approximately $20.2 million. 

This final rule finalizes an interim 
final rule which relaxed grade 
requirements for organically produced 
pears. The Interim final rule was based 
upon a unanimous recommendation of 
the committee and other available 
information. It was issued August 4, 

1989, and published in the Federal 
Register on August 10,1989 (54 FR 
32794). The rule provided that interested 
persons could submit written comments 
until September 3,1989. No comments 
were received. 
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Recent consumer interest in "natural" 
or "organic" foods offers a potentially 
viable new market for pear producers— 
one which the committee would like to 
meet. This action finalizes the interim 
final rule which provided additional 
opportunities for producers to utilize 
organic cultural practices to meet 
consumer demand in these markets for 
the 1989 season. 

For the purposes of this rulemaking 
action, "organically grown" pears is 
defined as pears which are produced, 
harvested, distributed, stored, processed 
and packaged without the application of 
synthetically compounded fertilizers, 
pesticides or growth regulators. No 
synthetically compounded fertilizers, 
pesticides or growth regulators shall be 
applied by the grower to the orchard in 
which the pears are grown for 12 months 
prior to the appearance of flower buds 
and throughout the entire growing and 
harvest season for pears. This definition 
is consistent with applicable provisions 
of the term "organically grown" as 
defined in section 26569.11(a) (1) and (2) 
of the California Health and Safety 
Code, as enacted by the California 
Organic Food Act of 1979, as amended. 

Prior to issuance ot the interim final 
rule, no handler could ship any package 
or container of Bartlett or Max-Red 
(Max-Red Bartlett or Red Bartlett) pears 
unless the pears graded at least U.S. 
Combination with no less than 80 
percent, by count, of the pears grading 
at least U.S. No. 1. Organically grown 
pears usually have more russetting and 
other appearance defects than no- 
organieally produced fruit Hence, it is 
difficult for organically produced fruit to 
meet the more restrictive grade 
requirements. 

This rule finalizes the relaxed grade 
requirements which permitted the 
shipment of organically grown pears for 
the 1989 season, grading at least US. 
Combination with no less than 50 
percent by count, U.S. No. 1 pears and 
the balance of the pears must grade at 
least U.S. No. 2 quality. The relaxation 
permits the shipment of fruit with more 
appearance defects and enables all 
handlers of organically grown pears to 
meet the needs of their buyers. Such 
defects do not affect the eating quality 
of the fruit. Size, container and pack 
requirements as specified in paragraphs 
(a)(2) through (a)(6) of g 917.461 continue 
to apply to such organically grown 
pears. 

Field officers of the committee will 
continue to closely monitor the packing 
of organically grown pears during the 
1989 season. Handlers who intend to 
ship organic pears in accordance with 
these relaxed grade requirements shall 
provide, upon the request of the 


committee, with the approval of the 
Secretary, information indicating that 
the pears were grown in accordance 
with the provisions of $ 917.461(b)(5). 
The committee, with the approval of the 
Secretary, has the authority to require 
handlers to furnish information as may 
be necessary to perform its duties under 
the marketing order. Most producers of 
organic fruit in the production area are 
members of associations that certify 
that produce is grown without the aid of 
synthetically compounded fertilizers, 
pesticides or growth regulators. 
Additionally, the California Department 
of Food and Agriculture (CDFA) 
currently requires that all agricultural 
producers register their chemical use. 

This marketing experiment is in place 
for the 1989 season only. The committee 
will meet to discuss the grade relaxation 
and whether to recommend that the 
relaxed standards for organic pears be 
continued in subsequent seasons. 

This action allows producers of 
organically grown pears to market a 
larger portion of their production. 
Without the grade relaxation, an 
estimated 1,500 packages would be 
shipped during the 1989 season. With 
the grade relaxation, approximately 
3,000 packages of organic pears are 
expected to be shipped. This amount 
represents an estimated one-tenth of one 
percent of the entire California pear 
market The relatively small increase in 
appearance defects and number of 
packages shipped are not expected to 
adversely affect market conditions for 
non-organically grown pears, 
particularly since organic fruit is 
normally sold in specialty markets. 
Further, information obtained on the 
marketing of organically grown pears 
during the 1989 shipping season will be 
used to evaluate the desirability of 
authorizing such shipments on a 
continuing basis. 

This action also deletes obsolete 
wording from the introductory text of 
S 917.461. Provisions are also added to 
paragraph (b) of { 917.461 defining 
"organic pears" and indicating that 
"U.S. No. 2" means the same as defined 
in the United Slates Standards for 
Summer and Fall Pears (7 CFR 51.1260- 
51.1280). 

Based on available information, the 
Administrator of the AMS has 
determined that this final rule will not 
have a significant impact on a 
substantial number of 9mali entities. 

After consideration of all relevant 
information presented, including the 
committee’s recommendation, and other 
information, it is found that the 
modification of the grade requirements, 
as hereinafter set forth, will tend to 
effectuate the declared policy of the Act. 


Pursuant to 5 U.S.C. 553, it is also 
found and determined that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because: (1) this action adopts, without 
change, the provisions of an interim 
final rule in effect since August 10,1989 
(54 FR 32794); (2) a period of 30 days 
was provided for receipt of written 
comments and no comments were 
received; and (3) no useful purpose 
would be served by delaying the 
effective date of this final rule. 

List of Subjects in 7 CFR Part 917 

California, Marketing agreements and 
orders. Peaches, Pears. Plums. 

For the reasons set forth in the 
preamble, 7 CFR part 917 is amended as 
follows: 

PART 917—FRESH PEARS, PLUMS 
AND PEACHES GROWN IN 
CALIFORNIA 

1. The authority citation for 7 CFR 
part 917 continues to read as follows: 

Authority: Secs. 1-19. 48 Stat. 31. as 
amended; 7 U.S.C. 601-674. 

2. Accordingly, the interim final rule 
amending the provisions of 7 CFR part 
917, published in the Federal Register on 
August 10,1969 (54 FR 32794), is adopted 
as a final rule. 

Note: This section will not appear in the 
Code of Federal Regulations. 

Dated: November 2,1989. 

William J. Doyle, 

Acting Director ; Fruit and Vegetable Division. 
[FR Doc. 89-26207 Filed 11-6 88; 8.45 am] 

BILLING CODE 3410-02-* 


7 CFR Part 920 
IFV-89-C911 

Kiwifruit Grown In California; Final 
Rule Establishing an Interest Charge 
on Delinquent Assessments 

AGENCY: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: This final rule establishes an 
interest charge for delinquent handler 
assessments. This action should 
encourage California kiwifruit handlers 
to pay their assessments in a timely 
manner so that the Kiwifruit 
Administrative Committee will be 
assured that there are adequate funds 
available to cover program expenses. 
EFFECTIVE date: November 7.1989. 

FOB FURTHER INFORMATION CONTACT: 
Robert F. Matthews, Marketing Order 
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Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington, 

DC 20090-6456, telephone (202) 447- 
2431. 

SUPPLEMENTARY INFORMATION: 

This rule is issued under Marketing 
Agreement No. 920 and Marketing Order 
No. 920 (7 CFR part 920), regulating the 
handling of kiwifruit grown in 
California. The Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major" 
rule under criteria contained therein. 

Pursuant to requirement set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to Fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 145 handlers 
of California kiwifruit subject to 
regulation under the marketing order 
and approximately 1,225 producers in 
the production area. The Small Business 
Administration (13 CFR 121.2) has 
defined small agricultural producers as 
those having average annual gross 
revenue for the last three years of less 
than $500,000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of handlers and 
producers of California kiwifruit may be 
classified as small entities. 

The Kiwifruit Administrative 
Committee (committee), which is 
responsible for local administration of 
the marketing order, met on July 19, 

1989, and recommended that an interest 
charge be established for delinquent 
handler assessments. Under $ 920.40 of 
the marketing order, the committee is 
authorized to incur expenses that are 
reasonable and necessary to operate the 
program. Section 920.41 provides that 
handlers be assessed on a pro-rata basis 
to cover costs. Further, 9 920.41 
authorizes the committee, with the 
approval of the Secretary, to establish 
an interest charge on assessments that 


are not paid within a time period 
prescribed by the committee. 

The timely payment of assessments is 
important to the efficient functioning of 
the committee. The committee incurs 
expenses on a continuous basis and 
must be assured of a positive cash flow 
in order to meet its financial obligations, 
such as salaries and rent. 

At its meeting on July 19,1989, the 
committee recommended that handlers 
whose assessments were in arrears be 
subject to an interest charge of 18 
percent per year or 1.5 percent per 
month on the balance owed. In order to 
give handlers time to make payment 
before being subject to this charge, 
assessments will not be considered 
subject to interest charges until 60 days 
after billing by the committee office. 
Interest will begin to accrue 
immediately following this 60-day grace 
period. 

Therefore, a new § 920.112 is added to 
the rules and regulations under the 
kiwifruit marketing order which will 
specify that an interest charge of 18 
percent per year or 1.5 percent per 
month will be charged on assessments 
not received 60 days after billing by the 
committee. 

Based on the above, the Administrator 
of the AMS has determined that this 
action will not have a significant 
ecnomic impact on a substantial number 
of small entities. 

Notice of this action was given in a 
proposed rule published in the 
September 6,1989, Federal Register (54 
FR 36984) affording interested persons 
until October 6,1989, to file written 
comments. None were received. 

It is further found that the effective 
date of this rule should not be 
postponed until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the shipping season 
has begun and to be of maximum benefit 
to the committee, this interest charge 
should apply to as many delinquent 
assessments that may occur as possible 
during the season. 

List of Subjects in 7 CFR Part 920 

California, Kiwifruit, Marketing 
agreements and orders. 

For the reasons set forth in the 
preamble, 7 CFR part 920 is amended as 
follows: 

PART 920—KIWIFRUIT GROWN IN 
CAUFORNIA 

1. The authority citation for 7 CFR 
part 920 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-674. 


2. Part 920 is amended by adding a 
new 9 920.112 to read as follows: 

Note: This section will appear in the Code 
of Federal Regulations. 

§ 920.112 Late payments. 

Pursuant to 9 920.41(a), late payment 
of assessments shall be subject to an 
interest charge of 1V 2 percent per month 
on the balance due. Assessments shall 
be deemed late 60 days after the invoice 
date. 

Dated: November 2.1989. 

William J. Doyle, 

Acting Director, Fruit and Vegetable Division. 
[FR Doc. 89-26206 Filed 11-8-89; 8:45 am) 

BILLING CODE 3410-02*1 


7 CFR Part 947 

(Docket No. FV-89-075) 

Irish Potatoes Grown In Designated 
Areas In California and Oregon; 
Amendment To Revise Handling 
Requirements for Certain Small Sized 
Potatoes and Establish Reporting 
Requirements for Shipments to 
Processors 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Final rule. 

summary: This rule eliminates current 
pack and reporting requirements 
associated with shipments of small non- 
red-skinned potatoes that otherwise 
grade at least U.S. No. 1. The objective 
of this action is to facilitate the 
movement of such potatoes to meet 
current consumer demand by relieving 
shippers from handling requirements 
that are no longer deemed necessary. 
This rule also establishes reporting 
requirements for potatoes shipped for 
canning, freezing, prepeeling and other 
processing. The intent of this action is to 
provide assurance that potatoes shipped 
without regard to the size, quality and 
inspection requirements of the handling 
regulation are shipped to authorized 
exempt outlets. 

EFFECTIVE DATE: November 7.1989. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth G. Johnson, Marketing Order 
Administration Branch. Fruit and 
Vegetable Division, AMS. USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456. telephone (202) 447- 
5331. 

SUPPLEMENTARY INFORMATION: 

This rule is issued under Marketing 
Agreement No. 114 and Marketing Order 
No. 947 (7 CFR part 947), both as 
amended, regulating the handling of 
potatoes grown in Modoc and Siskiyou 
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Counties, California, and in all counties 
in Oregon, except Malheur County. The 
marketing agreement and order are 
authorized by the Agricultural 
Marketing Agreeement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major" 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility- 

There are approximately 50 handlers 
of Oregon-California potatoes subject to 
regulation under the marketing order, 
and approximately 470 producers in the 
production area. The Small Business 
Administration (13 CFR 121.2) has 
defined small agricultural producers as 
those having annual gross revenue for 
the last three years of less than $500,000. 
and small agricultural service firms are 
defined as those whose gross annual 
receipts are less than $3,500,000. Tbe 
majority of handlers and producers of 
Oregon-California potatoes may be 
classified as small entities. 

The 1988 crop of potatoes grown in 
the production area totalled 23,023,460 
hundredweight (cwt). About 36 percent 
of ihe crop [8,553.575 cwt.) was shipped 
to fresh markets, and an additional 22 
percent was used for seed. The 
remaining 42 percent of the crop was 
utilized primarily in processing outlets. 
Potatoes shipped to fresh markets are 
required to meet the handling 
requirements specified in 7 CFR 947.340 
(as amended at 53 FR 2996, February 3, 
1983, and 53 FR 43114, December 6, 

1988]. The current requirements are that 
potatoes grade at least U.S. No. 2 and. if 
shipped within the continental United 
States, be at least 2 inches in diameter 
or at least 4 ounces in weight. Potatoes 
shipped to expert destinations must 
meet a minimum diameter of lVs inches 
and grade at least U.S. No. 2. 

Currently, red-skinned varieties of 
potatoes may be shipped without regard 
to the minimum size requirements if they 


otherwise grade at least U.S. No. 1 . Non- 
red-skinned potatoes that arc iVfe inches 
or less in diameter may be shipped if 
they grade at least U.S. No. 1. and are 
packed in containers of at least 5Q 
pounds. In addition, handlers who ship 
such potatoes must meet certain 
reporting requirements. Also included in 
the handling regulation are safeguard 
procedures for potatoes shipped to 
authorized exempt outlets, which are 
not required to meet the established 
quality and size requirements. 

At a meeting held on June 9,1989, the 
Oregon-California Potato Committee 
(committee), which is responsible for 
local administration of the marketing 
order, recommended the following 
changes in the existing requirements to 
become effective in late fall, when the 
1989-90 marketing season begins. 

Upon the basis of the committee's 
recommendation, this rule revises the 
size requirements for non-red-skinned 
potatoes by providing that such potatoes 
that are 1% inches in diameter or 
smaller that otherwise grade at least 
U.S. No. 1 may be shipped, and by 
eliminating the pack and reporting 
requirements. This rule also adds 
reporting requirements for all potatoes 
shipped tor canning, freezing, prepeelmg 
and other processing to assure that 
these potatoes for processing are 
shipped to exempt outlets and ere not 
sold in fresh markets. 

Until fairly recently, consumer 
demand for smaller sized potatoes was 
limited. Over the last several seasons, 
however, opportunities for marketing 
small, high quality potatoes have 
expanded. To determine the potential 
market demand for these potatoes end 
to promote market expansion, the 
handling regulation was amended in 
February 1387 (52 FR 7119) to relax the 
minimum size requirements for potatoes 
shipped under certain conditions. That 
action temporarily relaxed the minimum 
9ize requirements for h ? gh quality white- 
fleshed potatoes handled for market 
expansion purposes and exempted all 
non-white fleshed varieties oF potatoes 
from handling regulations under the 
order. These relaxed size requirements 
became effective February 3,1338, on a 
continuous basis (53 FR 2995J. Prior to 
shipping potatoes under these relaxed 
size requirements, handlers were 
required to apply for and obtain from 
the committee each marketing season a 
special purpose certificate authorizing 
shipment of the potatoes. In addition, 
handlers who shipped potatoes under 
the relaxed minimum size provisions 
were required to promptly report 
information requested by the committee 
relating to such shipments, including the 
grade and usage of the potatoes, once 


4C717 


the shipments were concluded. The 
reporting requirements were designed to 
provide adequate safeguards to assure 
that the potatoes shipped under these 
provisions were shipped to the intended 
market for the purpose of market 
expansion, and to provide the committee 
with information necessary to monitor 
and evaluate ihe effects of such 
shipments on the overall market for 
Oregon-California potatoes. 

The committee reports that these 
actions, intended to further the 
development of new markets and 
expand marketing opportunities for 
Oregon-California potato growers and 
handlers, have proven successful. 
Shipments of the smaller-sized potatoes 
have been well received and have not 
adversely impacted the market for 
larger-sized potatoes. Demand was 
particularly strong for small red-skinned 
potatoes, and in 1988 the safeguard 
provisions pertaining to such potatoes 
were eliminated (53 FR 31650). 

Based on an additional year of 
experience, the committee believes that 
shipping non-red-skinned potatoes that 
arc 1% inches in diameter or less that 
otherwise grade at least U.S. No. 1 
should be permitted without the 
reporting and pack requirements. The 
reporting requirements have served their 
purpose and are no longer necessary. 

The deletion of the 50-pound pack 
requirement will allow handlers to ship 
non-red-skinned potatoes in smaller 
containers. This will provide handlers 
with maximum flexibility in marketing 
such potatoes, and enable them to take 
advantage of current market demand. 
This change will benefit consumers by 
providing them with a product they 
desire, and producers and handlers by 
increasing sales. The committee believes 
that permitting the shipment of small, 
high quality, non-red-skinned potatoes 
will not adversely affect the market for 
larger sized potatoes. 

The handling regulation specifies that 
potatoes shipped for certain exempt 
purposes are not required to meet the 
size and quality standards established 
for these shipped to commercial fresh 
market outlets. Among the exempt 
purposes are certified seed, livestock 
feed, and charity. Handlers shipping for 
these purposes are required to comply 
with established safeguard procedures. 
These include applying for and 
obtaining a Certificate of Privilege from 
the committee prior to making such 
shipments, and filling reports with the 
committee after such shipments are 
made. These requirements are in place 
to provide the committee with the 
information necessary to determine that 
potatoes shipped without regard to the 
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fresh requirements enter authorized 
exempt outlets, and are not sold in fresh 
markets. 

All varieties of potatoes shipped for 
canning, freezing, prepeeling and other 
processing are also exempt from the size 
and quality requirements of the handling 
regulation. For such shipments, no 
handler reporting requirements are 
currently in effect. The regulation only 
provides that handlers making 
shipments for such purposes mu9t ship 
them to persons or firms the committee 
has designated as manufacturers of 
potato products. The committee believes 
that the current requirement does not 
provide adequate assurance that the 
potatoes are actually shipped to 
designated processors. For that reason, 
the committee recommended that 
handlers making shipments to these 
outlets be required to obtain a 
Certificate of Privilege from, and File 
shipment reports with, the committee. 
This procedure will enable the 
committee to ascertain compliance with 
the requirements of the handling 
regulation. 

Section 8e of the Act requires that 
when certain domestically produced 
commodities, including Irish potatoes, 
are regulated under a Federal marketing 
order, imports of that commodity must 
meet the same or comparable grade, 
size, quality, or maturity requirements. 
Section 8e also provides that whenever 
two or more marketing orders regulating 
a commodity produced in different areas 
of the United States are concurrently in 
effect, the Secretary shall determine 
which of the areas produces the 
commodity in most direct competition 
with the imported commodity. Imports 
then must meet the quality standards set 
for that particular area. The import 
requirements for oil non-red-skinned 
potatoes are based on those established 
under the marketing orders covering 
Virginia-North Carolina potatoes (M.O. 
953), Colorado Area No. 3 potatoes 
(M.O. 948), and Idaho-Eastern Oregon 
potatoes (M.O. 945). These changes in 
the handling requirements for Oregon- 
Califomia potatoes will not change the 
Findings and determinations or 
provisions that appear in the potato 
import regulation (7 CFR 980.1) 

The information collection 
requirements contained in this rule have 
been previously approved by the Office 
of Management and Budget (OMB) 
under the provisions of 44 U.S.C. chapter 
35 and have been assigned OMB No. 
0581-0112. This action reduces the 
current information collection burden by 
eliminating the reporting requirements 
applicable to shipments of small, high 
quality non-red-skinned potatoes. The 


appropriate forms for reporting potatoes 
for processing have been submitted 
previously to the OMB for approval and 
are currently approved by OMB to be 
used for information collection 
purposes. 

Based on the above, the Administrator 
of the AMS has determined that this 
action will not have a signiFicant 
economic impact on a substantial 
number of small entities. 

Notice of this action was given in the 
August 21,1989, Federal Register (54 FR 
34522) providing interested persons until 
September 20.1989 (as corrected, 54 FR 
35756 (August 29.1989)), to File written 
comments. No comments were received. 

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by the committee and other 
available information, it is hereby found 
that the rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

It is further found that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the shipping season 
for Oregon-Califomia potatoes has 
already begun and this rule, in order to 
be of maximum benefit to producers, 
should apply to as many shipments as 
possible. 

List of Subjects in 7 CFR Part 947 

California, Marketing agreements and 
orders, Oregon, Potatoes. 

For the reasons set forth in the 
preamble, 7 CFR part 947 is amended as 
follows: 

PART 947—IRISH POTATOES GROWN 
IN MODOC AND SISKIYOU COUNTIES, 
CA, AND ALL COUNTIES IN OREGON, 
EXCEPT MALHEUR COUNTY 

1. The authority citation for 7 CFR 
part 947 continues to read as follows: 

Authority: Secs. 1-19, 48 Slat. 31, as 
amended; 7 U.S.C. 601-874. 

2. Section 947.340 is amended by 
revising paragraphs (b)(3) and (h)(3) to 
read as follows: 

Note: This section will appear in the 
annual Code of Federal Regulations. 

§ 947.34 Handling regulation. 

• • * * * 

(b) • • * 

(3) All non-red-skinned varieties of 
potatoes that measure 1% inches in 
diameter or less may be shipped if such 
potatoes otherwise grade at least U.S. 

No. 1. 

• • • « « 

(h) * • * 


(3) Each handler making shipments 
pursuant to paragraph (g)(7) of this 
section may ship such potatoes only to 
persons or firms designated as 
manufacturers of potato products by the 
committee pursuant to 5 947.134. 

Further, each handler making such 
shipments shall obtain a Certificate of 
Privilege from the committee and shall 
promptly report each shipment to the 
committee on Special Purpose Shipment 
Report forms. 

• • • • * 

Dated: November 1,1989. 

William). Doyle, 

Acting Deputy Director; Fruit and Vegetable 
Division. 

[FR Doc. 89-26100 Filed 11-6-89; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 982 

(Docket No. FV-89-020FR1 

Filberts/Hazelnuts Grown In Oregon 
and Washington; Administrative 
Changes to Rules and Regulations 

AGENCY: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

SUMMARY: This action makes deletions, 
revisions, and additions to the 
administrative rules and regulations 
under the Federal marketing order for 
Filbert/hazelnut grown in Oregon and 
Washington. These changes were 
unanimously recommended by the 
Filbert/Hazelnut Marketing Board 
(Board), which is responsible for local 
administration of the order. These 
changes are intended to reflect the 
Board’s current needs and practices by 
making administrative changes to 
improve administration of the order. 
EFFECTIVE DATE: December 7,1989. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Petrella, Marketing 
Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, room 
2525-S, P.O. Box 96456, Washington, DC 
20090-6456; telephone: (202) 475-3920. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Agreement and Order No. 982 (7 CFR 
part 982), as amended, regulating the 
handling of Filbert/hazelnut grown in 
Oregon and Washington. This order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
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been determined to be a "non-major" 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on 6mall entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 28 handlers 
of filberts/hazelnuts subject to 
regulation under the filbert/hazelnut 
marketing order and approximately 
1,000 producers in the Oregon and 
Washington production area. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having average gross annual revenues 
for the last three years of less than 
$500,000, and small agricultural service 
firms are defined as those whose 
average gross annual receipts are less 
than $3,500,000. The majority of handlers 
and producers of filberts/hazelnuts may 
be classified as small entities. 

This rule will make several changes to 
the administrative rules and regulations 
of the filbert/hazelnut marketing order. 
Several changes are necessary to reflect 
the August 19.1988, (51 FR 2947) 
amendments to the marketing order. 

In addition, form numbers specified in 
the administrative rules and regulations 
need to be changed to reflect the current 
form numbers used by the Board. 
Additionally, for clarity, other specific 
form references will be inserted into 
sections that previously contained only 
a general reference to reporting 
requirements. No new forms are added 
as a result of reference changes. 

Further, the term "hazelnuts" will be 
added to the rules and regulations to 
reflect the fact that filberts may also be 
called hazelnuts. This change also 
conforms with the definition of filberts 
in the order. In addition, hazelnuts is the 
term used in Europe where a portion of 
the domestic crop is marketed. 

Therefore, this rule will change all 
references to filberts to filberts/ 
hazelnuts. 

The first change will delete £ 982.432 
from the rules and regulations. This 
section describes nomination 
procedures which independent growers 
should follow when nominating 


independent grower members for Board 
membership. During the formal 
rulemaking process completed in 1986, 

§ 932.30 was changed to no longer 
distinguish between independent and . 
cooperative grower members on the 
Board. Therefore, 5 982.432 is deleted as 
it is unnecessary. 

Most of § 982.446, dealing with 
inspection documentation of restricted 
filberts/hazelnuts is no longer 
applicable. The industry no longer uses 
seals, stamps, or tags as specified in 
£ 982.448(a) to identify product. Rather, 
the industry uses the identification 
procedures specified in current 
£ 982.446(c). Therefore, this rule will 
delete paragraph (a) of £ 982.446 from 
the rules and regulations and £ 982.446 
will be revised to reflect the current 
identification procedures contained in 
paragraph (c). 

Paragraphs (b)(1), (b)(2), (b)(3). and (d) 
of £ 982.446 will also be delated from the 
rules and regulations because the 
industry no longer has reason to 
physically identify stored inshell 
filberts/hazelnuts as free cr restricted 
filberts/hazelnuts. Currently filberts/ 
hazelnuts declared as restricted are 
identified by lot numbers on records 
kept by handlers. In tha past, handlers 
stored free and restricted filberts/ 
hazelnuts in 100-pound sacks that were 
labeled free or restricted. Handlers no 
longer use these 6acks. Rather, large 
bins or cartons are used to store such 
filberts/hazelnuts. Designation as free 
end restricted is easily identifiable in 
handlers' records. 

Section 902.450 provides procedures 
for handling restricted filberts/ 
hazelnuts. The Board has recommended 
that specific form references be inserted 
in paragraphs (a), (b), and (c) of 
S 982.450 to identify the forms that 
handlers are currently required to 
submit. Under this rule, references to F/ 
II Form Id will be added to paragraph 
(a), F/H Form 4 will be added to 
paragraph (b), and F/H Form Id and F/ 
II Form 7 will be added to paragraph (c). 
In addition, revisions of paragraph (c) of 
S 989.450 provides gender neutral 
language. 

Paragraphs (a)(1), (a)(2), and (b) of 
$ 982.452 provide procedures for the 
disposition of restricted filberts/ 
hazelnuts and contain outdated form 
number references. The Board 
recommended that these be changed to 
the new form number references. In 
paragraph (a)(1) of £ 982.452 the form 
reference will be changed to F/H Form 
B, and in paragraph (a)(2) the form 
reference will be changed to F/H Form 
7. The form reference for the export 
agreement between handlers and the 
Board found in paragraph (b) will be 


stated as F/H Form A. Paragraph (b) of 
£ 982.452 provides authority for handlers 
to act as agents of the Board in 
arranging sales of inshell filberts/ 
hazelnuts into export markets. The 
Board recommended revising the 
language of paragraph (b) to reference 
the provisions of £ 982.52(b) of the order. 
Therefore, the phrase "including those 
as set forth in £ 982.52(b)" will be added 
to this paragraph. Revisions of 
paragraphs (a) (1) and (2) of £ 982.452 
provide gender neutral language. The 
proposed rule inadvertently did not 
include language to retain £ 982.452(c). 
This action retains that provision. 

Handlers are required to be bonded if 
they intend to defer their withholding 
obligations under the order into the next 
season. Section 982.454 describes the 
types of bonds accepted by the Board. 
The Board currently requires handlers to 
submit F/H Form C to document 
handlers' use of this provision. 
Therefore, based on the Board’s 
recommendation, this action will add 
the specific form reference to £ 982.454. 

Section 982.450 describes procedures 
for interhandler transfers of filberts/ 
hazelnuts and contains an outdated 
form reference. Under this action, the 
form reference will be changed to F/H 
Form 2. 

In 1986, £ 982.57 of the order was 
amended to allow growers acting as 
handlers to seel unlimited quantities of 
their own production directly to 
consumers from their orchards, at 
roadside stands, or at fanners' markets. 
Quantities of filberts/hazelnuts sold in 
this manner are exempt from the volume 
regulation and assessment provisions of 
the order. Section 982.457 allows 
handlers to be exempt from certian 
order requirements (inspection, 
certification, restricted obligation, 
assessments, and reporting 
requirements) if they handle less than 
250 pounds of inshell filberts/hazelnuts 
during any fiscal year. Section 982.457 
was originally implemented to allow 
growers who acted as handlers by 
selling small quantities of their filberts/ 
hazelnuts directly to consumers to be 
exempt from the order's regulatory and 
assessment provisions. Section 982.57, 
however, now provides authority for 
growers to sell unlimited quantities of 
the grower's own production directly to 
consumers. Therefore, since the 256- 
pound limitation no longer applies. 

£ 982.457 will be deleted from the rules 
and regulations. 

Section 982.460 provides procedures 
for transferring excess restricted credits 
of filberts/hazelnuts and contains 
outdated form references. The Board 
recommended that these be changed to 
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the new form references. Therefore, in 
paragraphs fb] and (c) of } 982.460, the 
form reference will be changed to F/H 
Form 3. In addition, the revision of 
paragraph fb) will provide gender 
neutral language. 

The Board recommended that 
§ 982.466 include a reference to the 
complete series of forms currently used. 
Reference to F/H Forms la through le 
should be added to S 982.466. Also, the 
Board recommended changing the 
frequency of reports on these forms. The 
Board has indicated that handlers have 
found it difficult to submit weekly 
reports of shipments in October, 
November, and December (the busiest 
time of the marketing season) in a timely 
manner. The Board, therefore, 
recommended that F/H Forms la 
through le be submitted once a month, 
rather than weekly. Accordingly, this 
change will reduce the information 
collection requirements subject to the 
Paperwork Reduction Act 44 U.S.C. 
Chapter 35. Such reports will include 
shipment transactions from the 
beginning of the month to the end of the 
month. Such reports will be due in the 
Board office 10 days following the end 
of the reporting period. The Board 
indicated that monthly reporting will 
provide sufficient and timely 
information essential to the filbert/ 
hazelnut industry. The Board also 
recommended that provisions be added 
to | 982.466 to allow the Board to 
request reports on other dates, with the 
approval of the Secretary. Therefore, 
this action will revise S 982.466 
accordingly. 

Section 982.468 contains two outdated 
form references that will be changed to 
reflect new form references. The 
outdated form references will be 
changed to F/H Form 5 and F/H Form 8 
in § 982.468. In addition, the dates of the 
reporting periods will be changed to 
make them correspond with the order's 
marketing year and, as recommended by 
the Board, provision will be made for 
the Board to request reports on other 
dates, with the approval of the 
Secretary. Section 982.17 of the order 
was amended in 1986 to change the 
dates of the marketing year. 

Sections 982.455 and 982.471 will be 
revised to change references to 
“filberts” to “filberts/hazelnuts." The 
Board recommended that “filberts” be 
changed to “hazelnuts.” However, the 
order provides that the terra “filberts” 
means filberts or hazelnuts produced in 
the States of Oregon and Washington 
from trees of the genue Corylus. 
Therefore, the Department substituted 
the term “filbert/hazelnut" in this rule 
and in appropriate sections of the rules 


and regulations. The term “filbert/ 
hazelnut” will accomplish the Board's 
purpose. It will also avoid the confusion 
which might have occurred if the order 
referred to “filberts” alone and the rules 
and regulations referred to “hazelnuts.” 

One change in the proposed rule will 
not be made by this action. The 
proposed rule indicated that § 982.453 
would be revised to change references 
to “filberts” to “filberts/hazelnuts”. This 
change was previously made when new 
safeguards concerning the disposition of 
inshell or shelled substandard filberts/ 
hazelnuts were added on June 7,1989 (54 
FR 24326). Therefore, it is not necessary 
to revise { 982.453. 

A proposed rule was published in the 
September 5,1989, issue of the Federal 
Register (54 FR 36803). Comments on the 
proposed rule were invited from 
interested persons until October 5,1989. 
No comments were received. 

Based on available information, the 
Administrator of the AMS has 
determined that the issuance of this 
final rule will not have a significant 
economic impact on a substantial 
number of small entities. 

The information collection 
requirements contained in the revised 
sections of the regulations have been 
previously approved by the Office of 
Management and Budget (OMB) under 
the provisions of 44 U.S.C. chapter 35 
and have been assigned OMB No. 0581- 
0144. 

After consideration of all relevant 
material presented, including the 
information and recommendation 
submitted by the Board and other 
available information, it is found that 
the changes to the administrative rules 
and regulations, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

List of Subjects in 7 CFR Part 982 

Filberts/hazelnuts, Marketing 
agreements and orders, Oregon and 
Washington. 

For the reasons set forth In the 
preamble, 7 CFR part 982 is revised as 
follows: 

Note: These sections will appear in the 
annual Code of Federal Regulations. 

PART 982—FILBERTS/HAZELNUTS 
GROWN IN OREGON AND 
WASHINGTON 

1. The authority citation for 7 CFR 
part 982 continues to read a 9 follows: 

Authority: Secs. 1-19, 48 Stat 31. as 
amended; 7 U.S.C 601-674. 


Subpart—Administrative Rules and 
Regulations 

2. Section 982.432 is removed. 

§962.432 [Removed] 

3. Section 982.446 is revised to read as 
follows: 

§ 962.446 inspection documentation. 

Pursuant to § 982.46(b), handlers are 
required to use the following 
identification on bags and cartons of 25 
pounds or larger capacity which contain 
certified filberts/hazelnuts: 

(a) The words “This Produce 
Inspected and Certified Per Federal 
Marketing Order No. 982” shall be 
contained within an outline of the 
combined States of Oregon and 
Washington; and 

(b) This identification shall be printed 
on the upper right quarter of the printed 
side of a bag: or 

(c) This identification shall be printed 
on the upper right quarter of one of the 
side panels of a carton. 

4. Section 982.450 is revised to read as 
follows: 

} 982.450 Application of restricted 
obligation. 

(a) Each handler required to withhold 
restricted filberts/hazelnuts pursuant to 
§ 982.50 or § 982.51 shall hold such 
filberts/hazelnuts separate from all 
other Filberts/hazelnuts and shall 
maintain the identity of each lot so 
withheld. The restricted product 
withheld must be reported to the Board 
on F/H Form Id, Restricted Inshell 
Certified. 

(b) Each handler making the election 
pursuant to § 982.50(c) in connection 
with certified merchantable filberts/ 
hazelnuts which have not been handled, 
shall thereupon give written notification 
to the Board on F/H Form 4 of the 
particular election and of the weight and 
identity of the filberts/hazelnuts 
involved. 

(c) Pursuant to § 982.50(d), a handler 
may withdraw from withholding 
restricted filberts/hazelnuls in excess of 
such handler's restricted obligation upon 
advising the Board of the weight and lot 
identity of the filberts/hazelnuts to be 
withdrawn. When the quantity of 
restricted filberts/hazelnuts to be 
withdrawn from withholding consists of 
a part of a lot of ungraded filberts/ 
hazelnuts, no part of such lot shall be 
withdrawn unless the remainder of such 
lot is reinspected and meets the 
requirements of § 982.51. Handlers will 
use F/H Form Id prior to the end of the 
marketing year or F/H Form 7 after the 
end of the marketing year, when 
reporting the withdrawal of restricted 












Federal Register / Vol. 54, No. 214 / Tuesday, November 7, 1989 / Rules and Regulations 46721 


filberts/hazeinuts from withholding 
status. 

5. Section 982.452 is amended by 
revising the introductory text and 
paragraphs (a)(1) (i), (ii) and (iii), (a)(2) 
and (b) to read as follows: 

$ 982.452 Disposition of restricted 
filberts/hazeinuts. 

(a) Shelling. (1) Any person desiring to 
shell restricted filberts/hazeinuts during 
a fiscal year may do so upon being 
designated by the Board as an 
authorized sheller for such year. 
Application for such designation shall 
be made in duplicate on F/H Form B 
and include, in addition to the 
conditions specified in 5 982.52(a), the 
following: (i) The location of the 
applicant's shelling operation: (ii) the 
number of years such person has 
operated a filbert/hazelnut shelling 
plant; and (iii) the daily (8-hour) shelling 
capacity of the plant. * * * 

(2) When an authorized sheller 
completes the shelling of a lot of 
restricted filberts/hazeinuts, the sheller 
shall submit a report thereon to the 
Board on F/H Form 7 showing: (i) The 
date shelling was completed; (ii) the 
inspection certificate or lot number; (iii) 
the quantity shelled; (iv) the weight of 
the kernels produced; and (v) the 
location where restricted filberts/ 
hazelnuts were held immediately prior 
to shelling. 

(b) Exports. Any handler who desires 
to act a9 agent of the Board in 
negotiating export sales of certified 
merchantable restricted filberts/ 
hazelnuts may do so upon the execution 
of an "Export Agreement", F/H Form A, 
wherein the handler agrees, among other 
tilings, to negotiate such export sales at 
not less than such price as the Board 
may prescribe, and in conformity to and 
compliance with the other terms and 
conditions of the Export Agreement 
including those set forth in $ 982.52(b). 

* • • * » 

6. Section 982.454 is revised to read as 
follows: 

§ 962.454 Sureties acceptable to the 
Board. 

Bonds secured by cash, cashier’s or 
certified checks, or by assets that are 
entirely separate and apart from the 
handler named in the bond may be 
accepted by the Board pursuant to 
5 982.54(a). As a condition of accepting 
any surety, the Board may require such 
financial statements or other 
information relating to the ability of 
such surety to guarantee a handler’s 
bond as it deems necessary. Handlers 
are also required to submit F/H Form C 
to the Board to document the handler's 
execution of a bond. 


7. Section 982.455 is revised to read as 
follows: 

§ 962.455 Exchange of certified 
merchantable filberts/hazeinuts withheld. 

Each handler desiring to exchange 
filberts/hazeinuts pursuant to $ 982.55 
shall prior thereto file a written 
notification with the Board setting forth 
for the respective quantities of filberts/ 
hazelnuts involved in the exchange, the 
inspection certificate numbers, 
quantities, locations, and applicable lot 
numbers. 

6. Section 982.456 is revised to read as 
follows: 

S 982.456 Interhandler transfers. 

Each interhandler transfer of filberts/ 
hazelnuts pursuant to 9 982.50 (a) and 

(c) may be made upon notification to the 
Board in triplicate by the receiving 
handler on F/H Form 2 signed by both 
the transferring handier and the 
receiving handler which shall include 
the following information: (a) Date of 
transfen (b) names of the transferring 
and receiving handlers; (c) locations 
between which the filberts/hazeinuts 
were transferred; (d) whether uncertified 
inshell or certified merchantable; (e) net 
weight of the filberts/hazeinuts 
transferred, by size and variety; (f) the 
inspection certificate, or lot number 
covering the filberts/hazeinuts; and (g) if 
certified merchantable, the name of the 
handler responsible for compliance with 
the applicable requirements pursuant to 
this part relating to such filberts/ 
hazelnuts. 

9. Section 982.457 is removed. 

} 982.457 [Removed] 

10. Section 982.460 is amended by 
revising the first sentence in paragraph 
(b) and revising paragraph (c) to read as 
follows: 

§ 982.460 Transfer of excess restricted 
credits. 

• « • * * 

(b) Application. Each handler who has 

excess restricted credits and desires to 
transfer them to another handler, may 
submit such request to the Board on F/H 
Form 3. # * 

(c) Transfer. The Board shall transfer 
the requested amount of the excess 
restricted credits from one handler to a 
designated handler upon receipt of a 
completed F/H Form 3 together with 
such information as may be required by 
this section. 

11. Section 982.466 is revised to read 
as follows: 

9 982.466 Reports of Inshell filberts/ 
hazelnuts handled, shelled snd withheld. 

Each handler shall report to the Board 
monthly on F/H Form 1 and F/H Forms 


la through le, as applicable, the 
quantities of inshell filberts/hazeinuts 
handled or withheld for restricted use 
and all product shelled and certified 
since the last report. All reports shall be 
submitted to include transactions 
through the end of each month, or other 
reporting periods established by the 
Board, and are due in the Board office 
on the tenth day following the end of the 
reporting period. The quantities of 
inshell filberts/hazeinuts handled shall 
be reported by size. The respective 
quantities of merchantable or ungraded 
filberts/hazeinuts withheld as restricted 
product shall be reported separately, 
and with respect to filberts/hazeinuts 
certified for shelling, or certified kernels 
withheld, the kernel weight and inshell 
equivalent weight shall be reported 
separately by size. 

12. Section 982.468 is revised to read 
as follows: 

{ 982.468 Report of filbert/hazelnut 
receipts, disposition, and Inventory. 

On or before January 15 and July 15, 
or any other date requested by the 
Board with the approval of the 
Secretary, each handler shall: 

(a) Report to the Board on F/H Form 6 
such handler's receipts and disposition 
of inshell filberts/hazeinuts and 
production of filbert/hazelnut kernels 
during the respective preceding six- 
month period of July 1 to December 31, 
and the preceding 12-month period of 
July 1 to June 30; and 

(b) Report to the Board on F/H Form 5 
such handler’s inventory of filberts/ 
hazelnuts as of January 1 and July 1, 
respectively, showing the quantities of 
inshell filberts/hazeinuts separately in 
terms of certified merchantable, graded 
uncertified merchantable, restricted, and 
ungraded. The certified merchantable 
filberts/hazeinuts shall be reported on 
the basis of whether located within or 
outside the production area and whether 
or not the restricted obligation has been 
met. 

13. Section 982.471 is revised to read 
as follows: 

9 982.471 Records. 

Each handler shall maintain complete 
and accurate records showing the 
receipt, shipment and sale of all filberts/ 
hazelnuts handled, used or otherwise 
disposed of and shall retain such 
records for the two-year period 
prescribed in 9 982.71. Handlers shall 
also maintain a current record of all 
filberts/hazeinuts held in inventory. 
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Dated: November 2,1989. 

William J. Doyle, 

Acting Deputy Director, Fruit and Vegetable 
Division . 

[FR Doc. 89-20187 Filed 11-6-89; 8:45 am] 

BILLING CODE 3410-02-41 


7 CFR Part 989 

[Docket No. FV-89-0S1FR] 

Raisins Produced From Grapes Grown 
In California: Addition of the 
Dominican Republic as a Country 
Eligible for Exports of Reserve Pool 
Raisins 

agency: Agricultural Marketing Service, 
USD A. 

action: Final rule. 

summary: The U.S. Department of 
Agriculture is adopting, without 
modification, as a final rule the 
provisions of an interim final rule which 
adds the Dominican Republic as a 
country eligible for exports of reserve 
pool California raisins. This action was 
unanimously recommended by the 
Raisin Administrative Committee 
(RAC), which i9 responsible for local 
administration of the Federal marketing 
order regulating raisins produced in 
California. By providing handlers with 
another market for their reserve raisins, 
this action will reduce the burden or 
oversupply currently confronting the 
industry. 

EFFECTIVE DATE: November 7,1989. 

FOR FURTHER INFORMATION CONTACT: 

Maureen T. Pello, Marketing Specialist 
Marketing Order Administration Branch, 
Fruit and Vegetable Division. AMS, 
USDA, Room 2522-S, P.O. Box 96450, 
Washington. DC 20090-6456; telephone: 
(202) 382-1754. 

SUPPLEMENTARY INFORMATION: 

This final rule is issued under 
m arket ing agreement and Order No. 989 
(7 CFR part 989). both as amended, 
regulating the handling of raisins 
produced from grapes grown in 
California. The agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the “Act." 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been determined to be a “non- 
major” rule under criteria contained 
therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 


considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 23 handlers 
of raisins who are subject to regulation 
under the raisin marketing order and 
approximately 5,000 producers in the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having gross annual 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. A majority of producers and 
a minority of handlers of California 
raisins may be classified as small 
entities. 

The raisin order provides for the 
establishment of “free” and “reserve” 
percentages by variety of raisin for each 
crop year. “Free” raisins are those 
which may be shipped freely to any 
market Raisins in excess of free 
tonnage are reserve raisins which must 
be held by handlers in a pool for the 
account of the RAC. Most reserve 
raisins withheld under the order have 
been marketed as food in domestic and 
eligible export outlets. In crop years 
with inadequate raisin production, 
reserve raisins are available to 
supplement new crop supplies. 

Pursuant to $ 989.221, reserve raisins 
are currently sold to handlers for export 
to islands on the continental shelf of 
South America and to all other markets 
in the world except the following: 
Canada, Mexico, and all islands 
adjacent to these countries, and all of 
the Caribbean Islands north of the 12th 
parallel, including the Dominican 
Republic. Canada, Mexico, and the 
mentioned islands are excluded because 
of the potential for shipment of raisins 
back to the United States for sale in 
competition with free tonnage raisins. 

Adding the Dominican Republic as a 
country eligible for exports of reserve 
pool raisins will give handlers another 
market outlet for their reserve raisins. 
Since this provision utilizes reserve 
raisins, it will reduce the burden of 
oversupply that is currently confronting 
the industry. 

According to the RAC the Dominican 
Republic is a developing market for 


California raisins and the potential for 
expansion is good. The fact that nearly 
all raisins imported into the Dominican 
Republic are already in readily 
identifiable consumer packages is an 
effective deterrent to the transshipment 
of raisins to the United States. 

Further, upon addition of the 
Dominican Republic as a country 
eligible for export of reserve raisins, the 
RAC has indicated that it would seek 
approval under § 989.53 for the 
implementation of an export incentive 
program for the Dominican Republic. 

In addition, this rule makes editorial 
changes to $ 989.221 for the purpose of 
clarity. 

An interim final rule adding the 
Dominican Republic as a country 
eligible for exports of reserve raisins 
was published in the Federal Register on 
August 21.1989 (54 FR 34484). That rule 
provided that interested persons could 
file written comments through 
September 20,1989. No comments were 
received. Accordingly, the addition of 
the Dominican Republic as established 
by that interim final rule is adopted as a 
final rule without change. 

Based on the available information, 
the Administrator of the AMS has 
determined that issuance of this final 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 

After consideration of all available 
information, it is found that the revision 
of S 989.221, a 8 hereinafter set forth, will 
tend to effectuate the declared policy of 
the Act 

Pursuant to 5 U.S.C. 553, it is also 
found that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register because: (1) The 
1989-90 crop year began on August 1; (2) 
interested persons were provided a 30- 
day comment period in which to 
respond; (3) this final rule is an 
adoption, without modification, of an 
interim final rule effective August 21, 
1989, adding the Dominican Republic as 
a country eligible for exports of reserve 
pool raisins. 

List of Subjects in 7 CFR Part 989 

California, Grapes, Marketing 
agreements and orders. Raisins. 

For the reasons set forth in the 
preamble, 7 CFR part 989 it amended as 
follows: 

Note: This section will appear in the Code 
of Federal Regulations. 
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PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 

1. The authority citation for 7 CFR 
part 989 continues to read as follows: 

Authority: Secs. 1-19. 48 Stat 31. as 
amended, 7 U.S.C. 601-674. 

2. Section 989.221 is revised to read as 
follows: 

fi 989.221 Sale and export of reserve 
raisins by handlers. 

(a) Eligible countries. Pursuant to 
§ 989.67(c), the Committee shall sell 
reserve raisins to handlers for export to 
the Dominican Republic, islands on the 
continental shelf of South America, and 
to all other markets in the world except 
those listed in paragraph (b) of this 
section. 

(b) Non-eligible countries. The 
Committee shall not sell reserve raisins 
to handlers for export to Canada, 
Mexico, and all islands adjacent to 
these countries, and all other Caribbean 
Islands north of the 12th parallel except 
for the Dominican Republic. 

Dated: November 1,1989. 

William J. Doyle, 

Acting Deputy Director. Fruit and Vegetable 
Division. 

[FR Doc. 89-26102 Filed 11-6-89; 8:45 am) 
BILLING CODE 3410-03-11 


7 CFR Part 1139 
l DA-89-037] 

Milk In the Great Basin Marketing Area; 
Order Suspending Certain Provisions 

agency: Agricultural Marketing Service, 
USDA. 

action: Suspension of rule. 

summary: This action suspends for the 
months of October 1989 through April 
1990 a provision in the Great Basin milk 
order. The suspended provision relates 
to a “touch base*' requirement where a 
dairy farmer, who was not a producer 
under the Great Basin order in the 
previous month, would not be eligible to 
have milk diverted to a nonpool plant 
until after one day's production is 
received at a pool plant. Suspension of 
this provision was requested by a 
cooperative association whose members 
supply a majority of the milk marketed 
under the Great Basin order. This 
suspension action is necessary to 
prevent considerable inconvenience and 
unnecessary expense in the movement 
of milk to assure that the cooperative 
association's member dairy fanners will 
not be caused to forfeit pool 
participation in a market where they 


provide an integral part of the reserve 
milk supply. 

EFFECTIVE DATE: November 7,1989. 

FOR FURTHER INFORMATION CONTACT: 

Richard A. Glandt, Marketing Specialist, 
USDA/AMS/Dairy Division. Order 
Formulation Branch, Room 2968, South 
Building, P.O. Box 96456, Washington, 

DC 20090-6456, (202) 447^4829. 
SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding:. 

Notice of Proposed Suspension: Issued 
October 3,1989; published October 6, 
1989 (54 FR 41254). 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

This action lessens the regulatory 
impact of the order on certain milk 
handlers and tends to ensure that dairy 
farmers will continue to have their milk 
priced under the order and thereby 
receive the benefits that accrue from 
such pricing. 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major" 
rule under the criteria contained therein. 

This order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
and of the order regulating the handling 
of milk in the Great Basin marketing 
area. 

Notice of proposed rulemaking was 
published in the Federal Register on 
October 6,1989 (54 FR 41254) concerning 
a proposed suspension of certain 
provisions of the order. Interested 
persons were afforded opportunity to 
file written data, views, and arguments 
thereon. No comments were received. 

After consideration of all relevant 
material, including the proposal in the 
notice, and other available information, 
it is hereby found and determined that 
for the months of October 1989 through 
April 1990 the following provisions of 
the order do not tend to effectuate the 
declared policy of the Act: 

Section 1139.13(d)(6) 

Statement of Consideration 

This action suspends for the months 
of October 1989 through April 1990 a 
“touch base" provision of the Great 
Basin Federal milk order. The 
suspension of this provision removes the 
requirement that a dairy farmer, who 


was not a producer under the Great 
Basin order in the previous month, will 
not be eligible to have milk diverted to a 
nonpool plant until after one day's 
production is received at a pool plant. 
The suspension action was requested by 
Western Dairymen Cooperative, Inc. 
(WDCI), whose members supply a 
majority of the milk marketed under the 
Great Basin order. 

WDCI’s need to adjust milk pick up 
routes over great distances in response 
to changes in demand at the many 
plants that it supplies with supplemental 
milk makes it unreasonable to expect 
delivery of at least one day's milk 
production be made to a pool plant 
before such milk is qualified for 
diversion, and thus for pooling under the 
order. This is further complicated by the 
fact that confirmation of delivery of a 
day’s milk production to a pool plant is 
not known until after a month's end 
without incurring unnecessary increased 
expenses involved in tracking milk. 

WDCI’s claim that milk which it 
diverts in excess of fluid needs, or that 
is shifted from plant to plant serves an 
integral role in the market's Grade A 
milk supply and thus deserves to be 
pooled under the Great Basin order is 
supported in this suspension action. 
Neither the producer members, nor the 
market in general, is served by 
maintenance of this touch base 
provision during the months indicated 
for this suspension action when 
production volumes and changes in 
demand create the greatest need for 
flexibility. 

It is hereby found and determined that 
thirty days* notice of the effective date 
hereof is impractical, unnecessary and 
contrary to the public interest in that: 

(a) The suspension is necessary to 
reflect current marketing conditions and 
to assure orderly marketing conditions 
in the marketing area in that 
uneconomic movements of milk would 
likely be made solely for the purpose of 
pooling the milk of producers who have 
regularly been associated with the 
market. 

(b) This suspension does not require 
of persons affected substantial or 
extensive preparation prior to the 
effective date; and 

(c) Notice of proposed rulemaking was 
given interested parties and they were 
afforded opportunity to file written data, 
views or arguments concerning this 
suspension. No comments were filed in 
opposition to this action. 

Therefore, good cause exists for 
making this order effective upon 
publication in the Federal Register. 
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List of Subjects in 7 CFR Part 1139 

Dairy products, Milk, Milk marketing 
orders. 

It is therefore ordered\ that 
§ 1139.13(d)(6) of the Great Basin order 
is hereby suspended for the months of 
October 1989 through April 1990. 

PART 1139—MILK IN THE GREAT 
BASIN MARKETING AREA 

1. The authority citation for 7 CFR 
part 1139 continues to read as follows: 

Authority: Secs. 1-19,48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

s 1139.13 [Suspended in part] 

2. In S 1139.13, paragraph (d)(6) is 
suspended. 

Signed at Washington, DC. on November 2, 
1989. 

Jo Ann R. Smith. 

Assistant Secretary, Marketing and 
Inspection Services. 

[FR Doc. 89-26188 Filed 11-6-09; 0:45 am) 

BILUNQ COOC *41043-11 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 11,13,15, 21,43,45,61, 
63,65,67,73,77,91,93,109,121,125, 
127,129,133,135, 137,139,141,145, 
150,153,169,171,183,185,189,191, 
199 

[Docket No. 26020] 

RIN 2120-AD24 

Organizational Changes and 
Delegations of Authority 

In the matter of Amendment numbers 11- 
32,13-19,15-1, 21-67, 45-19, 01-85, 63-28, 65- 
35. 07-13. 73-5. 77-11, 91-212, 93-68,109-1, 
121-207.125-13,129-19,133-11,135-33.137- 
13,139-18,141-3,150-2,153-6,169-2,171-15, 
183-9.185-3,189-2,191-2,199-2; SFAR 27-7; 
SFAR 36-5; SFAR 44-8 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule; correction. 

summary: In the September 25,1989, 
issue of the Federal Register (54 FR 
39288), the FAA published a final rule 
adopting amendments that were made 
to reflect delegations of authority that 
were changed, as well as offices that 
were renamed or abolished and 
replaced with new office designations, 
as a result of a recent agencywide 
reorganization. 

The FAA is correcting editorial errors 
that appeared in the listing of 
amendment numbers. Amendment 
numbers "43-32", "127-44", and "145- 


22" should be removed. Amendment 
number "SFAR 27-8" should read 
"SFAR 27-7". 

FOR FURTHER INFORMATION CONTACT; 

Jean Caaciano, (202) 267-9683. 

Issued In Washington, DC, on November 1, 
1989. 

Clara M. Thieling, 

Program Management Staff. 

[FR Doc. 89-26167 Filed 11-5-89; 8:45 am) 
BH.UNQ CODE 4910-13-11 


14 CFR Part 39 

l Docket No. 89-ANE-27; Arndt 39-6365] 

Airworthiness Directives; Pratt & 
Whitney (PW) JT8D-7, -7A, and -7B 
Turbofan Engines 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
would require repetitive inspections of 
First stage stator polyurethane spacers 
incorporated on certain PW JT8D-7 
series engines. Second stage fan disk 
fractures have occurred on engines 
modified by United Airlines (UAL) to 
incorporate a polyurethane spacer. This 
AD will also require repetitive 
inspections of the second stage faivdisk 
on all engines which had incorporated a 
spacer. The AD is needed to prevent 
uncontained fracture of the second stage 
fan disk which could result in engine 
failure, cowl penetration, fire, or aircraft 
damage. 

DATES: Effective: November 13,1989. 

Compliance: As indicated in the 
body of the AD. 

FOR FURTHER INFORMATION CONTACT: 

Thomas Boudreau, Engine Certification 
Branch. ANE-141, Engine Certification 
Office, Engine and Propeller Directorate, 
Aircraft Certification Service. Federal 
Aviation Administration, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803; telephone (617) 
273-7121. 

SUPPLEMENTARY INFORMATION: There 
have been three uncontained second 
stage fan disk fractures and two other 
second stage fan disks found cracked 
during inspection. The five fractured or 
cracked second stage fan disks were 
installed on engines which were 
reconfigured by UAL to incorporate a 
first stage stator polyurethane spacer. 

The FAA has determined that spacers 
installed by UAL extruded into the fan 
gas path during engine operation and 
resulted in an aerodynamic disturbance 
which was detrimental to the second 
stage fan disk. The aerodynamic 


disturbance increases the vibratory 
stresses in the second stage fan blades 
and disk, and can result in an 
uncontained failure of the disk. Since 
this condition is likely to exist or 
develop on other engines of the same 
type design which incorporate a first 
stage stator polyurethane spacer, an AD 
is being issued which requires 
inspection for spacer presence and 
protrusion, removal of the first stage 
stator assembly and spacer, and 
establishes a repetitive Inspection 
program for the second stage fan disk on 
certain PW JT8D-7 series engines. 

Presently, UAL is the only known 
engine overhaul shop which 
incorporated the spacer. However, UAL 
does not have sufficient records 
Identifying all the engines which were 
reconfigured with the spacer. 
Consequently, the AD will require an 
initial visual inspection for spacer 
presence on all PW JT8D-7 series 
engines unless the operator can provide 
records to the FAA showing UAL has 
never performed maintenance on the 
engine. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among various levels of 
government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 28,1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket 
(otherwise, an evaluation is not 

















Federal Register / Vol. 54, No. 214 / Tuesday, November 7, 1989 / Rules and Regulations 46725 


required). A copy of it, if filed, may be 
obtained from the Rules Docket. 

List of Subjects in 14 CFR Part 39 

Engines, Air transporation. Aircraft, 
and Aviation safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) amends part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) as 
follows: 

PART 39—(AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421. and 1423; 
49 U.S.C. 106(g) (Revised. Pub. L 97-449, 
January 12,1983); and 14 CFR 11.89. 

§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): 

Pratt ft Whitney: Applies to Pratt A 
Whitney (PW) JT8D-7. -7A, and -7B turbofan 
engines. 

Compliance is required as indicated, unless 
already accomplished. 

To prevent engine failure, cowl 
penetration, fire, or airframe damage 
associated with a second stage fan disk 
fracture, accomplish the following: 

(a) Visually inspect for the presence and 
protrusion of a spacer within 100 cycles in 
service (CIS) after the effective date of this 
AD. NOTE (1) defines the spacer location. If a 
spacer is found during inspection, accomplish 
the following: 

(1) If the spacer radial protrusion is in 
excess of 0.125 inches, trim the spacer to the 
fan case inner flow surface. 

(2) If the spacer radial protrusion is in 
excess of 0.250 inches over a circumferential 
length greater than 3 inches, remove the 
second stage fan disk, first stage stator 
assembly, and the spacer. Inspect the disk In 
accordance with paragraphs (d)(1), (d)(2). and 
(d)(3), within 100 CIS after inspection and 
thereafter, reinspect the disk in accordance 
with paragraph (e). 

(b) Thereafter, visually reinspect for first 
stage stator spacer protrusion, if a spacer is 
installed, in accordance with the limits noted 
in paragraphs (a)(1) and (a)(2). at intervals 
not to exceed 200 CIS since last inspection 
(SLI) and until the first stage stator assembly 
and spacer are removed per paragraph (c) 
below. 

(c) Remove the first stage stator assembly 
and spacer, and install a new or a 
refurbished first stage stator assembly in 
accordance with PW JT8D Engine Manual 
Part Number (P/N) 481072, at the next engine 
shop visit, but no later than 4.000 CIS after 
the effective date of this AD. 

(d) Inspect all second stage fan disks which 
nave operated in an engine with a spacer 
installed at the next engine shop visit but no 
later than 4.000 CIS after the effective date of 
this AD, or as required by paragraph (a)(2) 


above. The inspection shall include the 
following: 

(1) Eddy current inspect disk pin holes and 
remove from service all disks defined as not 
serviceable in accordance with the 
instructions in the Appendix to this AD. 

(2) Visually inspect the inner surface of the 
disk pin hole for evidence of galling or other 
surface damage. Reject disks with damage in 
excess of 0.003 inches deep. 

(3) Dimensionally inspect the disk pin hole 
diameters. Reject disks if any disk pin hole 
diameter exceeds 0.5498 inches (Reference 
PW JT8D Engine Manual. Section 72-33-04. 
Inspection -01, Page 801. Reference 222). 

(e) Thereafter, reinspect second stage fan 
disks In accordance with paragraphs (d)(1), 
(d)(2). and (d)(3) above, at intervals not to 
exceed 4.000 CIS SLI if the disk operated in 
an engine with a spacer radial protrusion in 
excess of the limits established in paragraph 
(a)(2) above. 

(0 If a first stage stator spacer is found 
during the initial visual inspection, report the 
following information in writing within 30 
days of the Inspection to the Manager. Engine 
Certification Office, Engine and Propeller 
Directorate, Aircraft Certification Service, 
Federal Aviation Administration, 12 New 
England Executive Park. Burlington, 
Massachusetts 01803; Telex Number 949301 
FAANE BURL 

(1) Engine serial number (S/N). 

(2) Inspection date. 

(3) First stage stator spacer maximum 
radial protrusion and circumferential length 
of protrusion. 

(4) Second stage fan disk P/N and S/N. 

(g) Report the following information in 
writing within 30 days of the second stage fan 
disk inspection to the Manager, Engine 
Certification Office, Engine and Propeller 
Directorate, Aircraft Certification Service, 
Federal Aviation Administration. 12 New 
England Executive Park. Burlington. 
Massachusetts 01803: Telex Number 949301 
FAANE BURL 

(1) Engine serial number (S/N). 

(2) Inspection date. 

(3) Second stage fan disk P/N and S/N. 

(4) Second stage fan disk total time and 
cycles (if estimate, so note). 

(5) Second stage fan disk time and cycles 
since installation. 

(6) Second stage fan disk inspection results 
for rejected disks (specify rejection criteria 
used). 

Information collection requirements 
contained in this regulation (5 39.13) have 
been approved by the Office of Management 
and Budget (OMB) under the provisions of 
the Paperwork Reduction Act of 1980 (Pub. L 
90-511) and have been assigned OMB Control 
Number 2120-0050. 

(h) Records showing that United Airlines 
(UAL) has not performed maintenance on the 
engine may be used in lieu of the visual 
inspection requirements of paragraph (a) 
above to verify the absence of the spacer, 
provided the operator's FAA Airworthiness 
Inspector is supplied with a complete 
maintenance history of the engine and 
determines that UAL has never maintained, 
overhauled or altered the engine after 
October 10.1972. 

Notes: (1) The location where the first stage 
stator spacer would be installed is shown in 


the PW ]T0D Engine Manual, P/N 481672, 
Section 72-33-65, Repair-00, Page 901/902, 
Figure 901. Index 3. 

(2) Engine shop visit is defined as the input 
of an engine to a repair shop with low 
pressure compressor rotor overhaul 
capability where the subsequent engine 
maintenance entails the following: 

(a) Separation of a major engine flange 
(lettered or numbered) other than flanges 
mating with major sections of the nacelle or 
reverser. Separation of flanges purely for 
purposes of shipment, without subsequent 
internal maintenance, is not a "shop visit." 

(b) Removal of a disk, hub. or spooL 

(i) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base where the AD can be accomplished. 

(j) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate method 
of compliance with the requirements of this 
AD or adjustments to the compliance times 
specified in this AD, may be approved by the 
Manager, Engine Certification Office. ANE- 
140, Engine and Propeller Directorate. 

Aircraft Certification Service. Federal 
Aviation Administration, 12 New England 
Executive Park, Burlington Massachusetts 
01803. 

This amendment becomes effective on 
November 13,1989. 

Issued in Burlington, Massachusetts, on 
October 5,1989. 

Arthur J. Pidgeon, 

Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 

Appendix 

Source: United Airlines Eddy Current 
Non-Destructive Test Procedure , 
Number MJ-70-NDT-352, Dated June 6, 
1989 

NDT PROCEDURE—SFOP1—Eddy Current 
Non-Destructive Test 

Preliminary Set-Up 

Part No. and Name—Part under Test: 570402 
TYP, DISC C2; J18D-7 
Description of Part Area under Test: DISC 
PIN HOLE 

References: EID 72-33-33 
Required Equipment and Materials: 

Eddy Current Instrument: ELOTEST Bl 
Eddy Current Probe: GK BPRO .535 4 Vi 
Test Piece: UALSTD-6-C2-001 
The operator should read the respective 
instrument manual for the complete 
understanding of the equipment operating 
procedures. 

The interpretation of the various patterns 
that appear on the scope will be discussed 
during the training and check-out session. 

No personnel will be qualified to operate 
the equipment and perform the inspection 
until they have received personal instruction 
by a qualified operator, as determined by the 
dayshift foreman. 

Modifications to the probes or equipment 
are not allowed. In case of difficulty notify 
the dayshift foreman for instructions. 
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1. Cable Connection 

A. Connect the EI.OTEST Bl to the hand 
rotor utilizing the Bl-P.S adapter. 

2. System Calibration 

A. Push the ON key on the front panel. 

B. Push the ENTER key, then push the 
SELECT key until User-Settings are dis¬ 
played on the LCD window. Push the 
ENTER key again to display Recall Set¬ 
tings. Push the ENTER key again to dis¬ 
play the Task Name. Turn the knob until 
the required task name is displayed and 
then push the ENTER key again. The 
settings are now loaded for the task 
selected. 

C. Connect the probe type shown in the 
LCD window and push the ENTER key 
again. Verify the Test Piece number 
shown in the LCD window. 

D. Push the EXIT key three times and 
proceed with the inspection. 

E. At this time the settings for the assigned 
task are displayed in the LCD window. 
(1) Settings for Task 1: JT8D-7 C2 DISC 

(a) Freq: 640 Khz 

fb) Phase Angle: 143* 

(c) Cain Y: 58dB Timebase 

(d) Filt: BP 800 Hz 

F. Insert probe into standard and rotate. 

G. Insure that there is a 30% vertical am¬ 
plitude indication from the center rail 
EDM notch. Adjust the gain if necessary 
by pushing the dB key and rotating the 
knob to achieve the required 30% verti¬ 
cal amplitude the EXIT key to return to 
the Task Settings Display, per E.1, 

3. Inspection 

A. Translate probe through each pin hole 
in all three rails. 

4. Rejection Criteria 

A. Any crack signal simular to the crack 
standard signature. 

B. Any crack signal equal to or greater 
than 50% of the crack standard should 
be evaluated to confirm the presence of 
cracking. 

5. Record of Accomplishment 

A. Sign off JPC eddy current inspection 
block or other inspection request paper¬ 
work. 

B. Record inspection in E49 History log 
book. 

[FR Doc. 86-26170 Filed 11-6-89; 8:45 am) 

BILLING CODE 4S10-U-M 


14 CFR Part 39 

[Docket No. 89-ANE-11; Arndt 39-63581 

Airworthiness Directives; Teledyne 
Continental Motors (TCM) Engines, 
Models TSIO-520B, BB, D, DB, E, EB, J, 
JB, K f KB, N, NB, UB, and VB 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) which 
requires a one time inspection and, if 
necessary, replacement of the scavenge 
oil pump gears on certain TCM models 
TSIO-520B, BB. D. DB, E, EB, J, JB, K, KB, 


N, NB, UB, and VB. This AD is needed 
to prevent possible failure of the 
scavenge pump which could result in 
total loss of engine power, 
dates: Effective: November 20, 1989. 

Compliance: As indicated in the body 
of the AD. 

addresses: The applicable service 
bulletin (SB) No. M89-4. dated February 
9,1989, may be obtained from Teledyne 
Continental Motors, P.O. Box 90, Mobile, 
Alabama 36601, or may be examined in 
the Regional Rules Docket, Room 311, 
Office of the Assistant Chief Counsel, 
Federal Aviation Administration, New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Jerry Robinette, Aerospace Engineer, 
Propulsion Branch, ACE-140A, Atlanta 
Aircraft Certification Office, Small 
Airplane Directorate, Aircraft 
Certification Service, Federal Aviation 
Administration, 1669 Phoenix Parkway, 
Suite 210C, Atlanta, Georgia 30349; 
telephone (404) 991-3810. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (FAR) to include 
en AD which requires a one-time 
inspection and, if necessary, 
replacement of the scavenge oil pump 
gears on certain TCM engines, models 
TSIO-520B, BB. D. DB, E, EB, J, JB. K, KB. 
N, NB, UB, and VB, was published in the 
Federal Register on June 23,1989 (54 FR 
26393). The proposal was prompted by 
service difficulty reports (39 since 1983) 
of scavenge pump gear failures on 
certain TCM engines, models TSIO- 
520B, BB, D. DB. E, EB. J. JB. K, KB, N, 

NB, UB and VB. Failure of the scavenge 
pump gears results in total loss of engine 
power due to lack of lubrication. This 
problem is addressed in TCM SB M89-4 
which recommends a one-time 
inspection of marked gears and 
replacement of any unmarked gear or 
any marked gear which fails the 
inspection. The gears, part numbers (P/ 
N’s) 635334 and 639388, have a shallow 
hardness depth, and wear or pressure 
abrasive cleaning procedures can 
destroy the hardened layer. TCM 
introduced carburized gears, P/N’s 
649157 and 649159, which have much 
greater resistance to wear. However, 
they did not mark the early production 
gears by drill point as is currently being 
done. Therefore, there are unidentifiable 
carburized gears in use. These 
carburized gears (P/N’s 649157 and 
649159) are to replace P/N’s 635334 and 
C39388 and unmarked gears P/N’a 
049157 and 649159. 

Interested persons have been afforded 
an opportunity to participate in the 


making of this amendment. No 
comments were received. 

Accordingly, the proposal is adopted 
without change. 

The regulations adopted herein do not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule will not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation involves 8,481 engines and 
will cost approximately $310 per engine 
for a total cost of $2,629,110. Therefore, 1 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); (3) does 
not warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal; and (4) will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Engines, Air transportation, Aircraft, 
and Aviation safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) amends part 39 of the Federal 
Aviation Regulations (FAR) as follows: 
PART 39—{AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421, and 1423: 
49 U.S.C. 106(g) (Revised. Pub. L 97-449, 
January 12,1983); and 14 CFR 11.89. 

5 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): 

Teledyne Continental Motors (TCM): Applies 
to TCM engines, models TSIO-520B, BB. 
D, Da E EB. J. JB, K. KB. N, NB, UB, and 
Va equipped with scavenge oil pump 
gears, part numbers (P/N‘s) 635334, 
639388, 649157, and 649159. 

Compliance is required within 500 flight 
hours after the effective date of this AD, or at 
any maintenance event during which the 
scavenge oil pump gears are removed from 
the engine, whichever occurs first, unless 
already accomplished. 

To prevent possible failure of scavenge oil 
pump gears which could result in total loss of 
engine power, accomplish the following: 
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(a) Remove the scavenge oil pump gears 
from the scavenge oil pump housing and 
inspect the gear teeth for a drill point as 
shown in Figure 1 of the Appendix to this AD. 

(1) If the drill point is present, inspect the 
gears in accordance with the inspection 
procedures outlined in the Appendix to this 
AD. 

(2) If the drill point is not present or the 
gears fail the inspection specified in the 
Appendix to this AD. replace the gears with 
serviceable P/N 649157 and/or P/N 649159 
gears having the drill point marking. 

(b) Make an appropriate log book entry 
showing compliance with this AD. 

(c) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base w here the AD can be accomplished. 

(d) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate method 
of compliance or adjustments to the 
compliance time specified in this AD may be 
approved by the Manager, Atlanta Aircraft 
Certification Office. Small Airplane 
Certification Directorate, Aircraft 
Certification Service. Federal Aviation 
Administation, 1669 Phoenix Parkway. Suite 
210C, Atlanta. Georgia 30349. 

This amendment becomes effective on 
November 20,1989. 

Issued in Burlington, Massachusetts, on 
October 2,1989. 

Jack A. Sain, 

Manager, Engine and Propeller Directorate. 
Aircraft Certification Service. 

Appendix— Source: Teledyne 
Continental Aircraft Engine Service 
Bulletin No. M89-4, Dated February 9. 
1989, Pertains To This Inspection 

The scavenge pump gears, not marked 
with a drill point as outlined must be 
retired from servicS. The scavenge pump 
gears, P/N 649157 and P/N 649159 that 
are marked with a drill point should be 
inspected as follows: See Figure 1. 



Prior to inspection, the scavenge oil 
puiftp gears should be cleaned with an 
approved carbon cleaner and thoroughly 
rinsed with a mineral spirit solvent. 

After proper cleaning has been 
accomplished, the gears should be 
inspected using the dimensions specified 
in the Table of Limits and the Magnaflux 
procedures covered in the TSIO520 
Permold Series Overhaul Manual 


X30574A. If the gears are found to be 
within serviceable limits, they should 
further be visually inspected for uneven 
wear, pitting or excessive galling. If 
these indications are revealed, the gears 
should be replaced. A light amount of 
polishing is normal and to be expected. 

CAUTION ... Do not pressure 
abrasive blast gears. This may remove 
surface hardness thus causing excessive 
gear wear. 

[FR Doc. 89-26199 Filed 11-6-89: 8:45 am) 

BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 89-ANE-19; Arndt 39-63861 

Airworthiness Directives; Teledyne 
Continental Motors (TCM) Model TSIO- 
520-UB Engines 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
requires repetitive inspections of the 
turbocharger inlet assembly on certain 
TSIO-520-UB engines. This AD is 
needed to detect possible cracking of 
the turbocharger inlet assembly which 
could result in the introduction of hot 
exhaust gase9 into the engine 
compartment with the possibility of 
engine compartment fire. 

DATES: Effective —December 4. 1989. 

Compliance —As indicated in the 
body of the AD. 

FOR FURTHER INFORMATION CONTACT: 

Jerry Robinette, Aerospace Engineer, 
Propulsion Branch, ACE-140A, Atlanta 
Aircraft Certification Office, Federal 
Aviation Administration, 1669 Phoenix 
Parkway, Suite 210C, Adanta, Georgia 
20349; telephone (404) 991-3810. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (FAR) to include 
an AD which requires repetitive 
inspections of the turbocharger inlet 
assembly on certain TSIO-520-UB 
engines was published in the Federal 
Register on July 13,1989 (54 FR 29582). 
The proposal was prompted by service 
difficulty reports (SDR) of cracking of 
the turbocharger inlet assembly on 
certain TCM model TSIO-520-UB 
engines which could could introduce hot 
exhaust gases into the engine 
compartment. This problem was 
addressed in Beechcraft Service 
Communique No. 70, dated October 28, 
1983, in which 100 hour inspection 
intervals are recommended. TCM 
Introduced a replacement (cast) part in 
1985 to replace the original (welded) 


part. The SDRs received since that time 
indicate that the original part is still in 
service and the rate of cracking may be 
increasing due to repairs, aging, and 
installation errors. There were 7 SDR’s 
from 1981 through 1984 with an 
additional 12 reports from 1985 through 
1988. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment and no 
comments were received. Accordingly, 
the proposal is adopted without change. 

The regulations adopted herein do not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rale does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation involves 452 engines, and will 
cost approximately $100 per inspection 
per engine. If a replacement part must 
be used, the cost of the part is $3,138.00 
and there would be an additional 6 
hours ($240) labor for installation. 
Therefore, I certify that this action (1) is 
not a “major rule" under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26,1979); (3) does not warrant 
preparation of a regulatory' evaluation 
as the anticipated impact is so minimal; 
and (4) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the^Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety, Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
The Federal Aviation Administration 
(FAA) amends part 39 of the Federal 
Aviation Regulations (FAR) as follows: 

PART 39—[AMENDED] 

1. The authority citation for pert 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449, 
January 12.1983); and 14 CFR 11.89. 
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§39.13 (Amended) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): 

Teledyne Continental Motors (TCM): Applies 
to TCM Model TSIO-520-UB engines, 
serial numbers 515000 thru 515099 and 
527000 thru 52707a and to all 
remanufactured and overhauled engines 
of this model, regardless of serial 
number, which are equipped with part 
number P/N 042668 turbocharger inlet 
assembly. 

Compliance is required at the next 100 hour 
Inspection or annual inspection, or within 100 
flight hours, whichever occurs first after the 
effective date of this AD, and thereafter at 
intervals not to exceed 100 flight hours. 

To prevent possible cracking of the 
turbocharger inlet assembly which could 
result in engine compartment fire, accomplish 
the following: 

(a) Visually inspect turbocharger inlet 
assembly P/N 642688 for cracks especially In 
the weld joints just above the turbine inlet 
temperature boss. If a crack is found, replace 
P/N 642668 with P/N 646795 turbocharger 
inlet assembly, prior to further flight 

(b) Make appropriate log book entry 
showing compliance with this AD. 

Notes: (1) Becchcraft Aircraft Corporation 
Service Communique No. 70, dated October 
28,1983. refers to this subject. 

(2) When determining the P/N assembly 
installed in order to comply with this AD, a 
distinguishing feature of the P/N 642668 
turbocharger inlet assembly is 4 ribs 
(approximately 0.25 inches in height. 0.1 
inches in width, and 2.1 inches in length) on 
the top of the turbocharger mating flanks. 

(3) If P/N 642668 is not installed, no action 
is required. 

(c) Aircraft may be ferried in accordance 
with the provisions of FAR 21.107 and 21.199 
to a base where the AD can be accomplished. 

(d) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate method 
of compliance with the requirements of this 
AD or adjustments to the compliance 
schedule specified in this AD may be 
approved by the Manager. Atlanta Aircraft 
Certification Office, Federal Aviation 
Administration. 1669 Phoenix Parkway. Suite 
210C Atlanta. Georgia 30349. 

This amendment becomes effective on 
December 4,1389. 

Issued in Burlington. Massachusetts, on 
October 25.1989. 
lack A. Sain, 

Manager. Engine and Propeller Directorate, 
Aircraft Certification Service. 

(FR Doc. 89-26168 Filed 11-6-89. 645 am] 

611 LING COOC 4SKM3-* 


DEPARTMENT OF THE TREASURY 
Fiscal Service 
31 CFR Part 240 

Endorsement and Payment of Checks 
Drawn on the United States Treat>ury 

agency: Financial Management Service, 
Fiscal Service, Treasury (FMS). 
action: Final rule; correction. 

summary: FMS is correcting an error in 
the address of the Bureau of the Public 
Debt which appeared in the Federal 
Register on August 29,1389, concerning 
endorsement and payment of checks 
drawn on the United States Treasury. 
FOR FURTHER INFORMATION CONTACT: 
Joan Pesata, Director. Limited Payability 
Project, Financial Management Service, 
Room 81GC, Prince Georges Center II, 
3700 East-West Highway, Hyattsville. 
Maryland 20782: Telephone (301) 436- 
7172. 

The following correction is made in 
the address of the Bureau of the Public 
Debt which was published in the 
Federal Register on August 29,1989 (54 
FR 35639). 

Paragraph 240.12(a)(2)(h) on page 
35646 is correctly revised to read as 
follows: 

§240.12 Checks issued to Incompetent 
payees. 

(a) • # * 

( 2 ) * * • 

(ii) Was issued in payment of 
principal or interest on IJ.S. securities, it 
shall be forwarded to the Bureau of the 
Public Debt, Division of Securities 
Accounts, Accounts Maintenance 
Branch, Washington, DC 20239. 

* • * • • 

W.E. Douglas, 

Commissioner. 

[FR Doc. 89-25992 Filed 11-6-89; 8:45 am) 

billing code 4€io-os-u 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 199 

l DoD Rcguiation 6010.8-R) 

Civilian Health and Med leal Program of 
the Uniformed Services (CHAMPUS); 
Changes to ths CHAMPUS DRG-Brsed 
Payment System Rates end Weights 

agency: Office of the Secretary, DoD. 
action: Corrections to notice of revised 
rates. 


summary: This document corrects 
technical errors that appeared in the 


notice of revised rates which was 
published on October 10,1989 (54 FR 
41487), and which revised the weights 
and rates to be used in the CHAMPUS 
DRG-based payment system effective 
for admissions occurring on or after 
October 1,1989. 

FOR FURTHER INFORMATION CONTACT: 

Stephen E. Isaacson, Office of Program 
Development, OCHAMPUS, Aurora, 
Colorado 80045, telephone (303) 361- 
4005. 

SUPPLEMENTARY INFORMATION: In 54 FR 

41487 which was published on October 
10,1989, make the following corrections: 

1. Cn pages 41488 through 41494, the 
table heading "CRG Description" is 
corrected to read "DRG Description." 

la. On page 41488, the DRG 
description reading "Nonspecific 
cerebrovascular disorders w/o CC" is 
DRG number 17. 

2. On page 41488, DRG 28, the DRG 
description is corrected to read 
"Traumatic stupor & coma, coma <1 hr 
age >17 w CC". 

3. On page 41488, DRG 29, the DRG 
description is corrected to read 
"Traumatic stupor & coma, coma <1 hr 
age >17 w/o CC". 

4. On page 41488, DRG 30, the DRG 
description is corrected to read 
'Traumatic stupor & coma, coma <1 hr 
age 0-17". 

5. On page 41488. DRG 31 the DRG 
description is corrected to read 
"Concussion age >17 w CC". 

8. On page 41488, DRG 32, the DRG 
description is corrected to read 
"Concussion age >17 w/o CC". 

7. On page 41488, DRG 40, the DRG 
description is corrected to read 
"Extraocular procedures except orbit 
age >17". 

8. On page 41488, DRG 41, the DRG 
description is corrected to read 
"Extraocular procedures except orbit 
age 0-17". 

9 On page 41488, DRG 46, the DRG 
description is corrected to read "Other 
disorders of the eye age >17 w CC". 

10. On page 41188, DRG 47, the DRG 
description is corrected to read "Other 
disorders of the eye age >17 w/o CC". 

11. On page 41489, DRG 53, the DRG 
description is corrected to read "Sinus 
and mastoid procedures age >17". 

12. On page 41489, DRG 55, the long 
stay threshold (A) is corrected to read 
"5". 

13. On page 41489, DRG 57, the DRG 
description is corrected to read "T&A 
proc, except tonsillectomy &/or 
adenoidectomy only, age >17". 

14. On page 41489. DRG 59, the DRG 
description is corrected to read 
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“Tonsillectomy &/or adenoidectomy 
only, age >17”. 

15. On page 41489, DRG 61, the DRG 
description is corrected to read 
“Myringotmy w tube insertion age >17”. 

16. On page 41489, DRG 62, the DRG 
description is corrected to read 
“Myringotmy w tube insertion age 0-17”. 

17. On page 41489, DRG 68, the DRG 
description is corrected to read “Otitis 
media & URI age >17 w CC”. 

18. On page 41489, DRG 69. the DRG 
description is corrected to read “Otitis 
media & URI age >17 w/o CC”, and the 
weight is corrected to read ”0.5444”. 

19. On page 41489, DRG 73, the DRG 
description is corrected to read "Other 
ear, nose, mouth & throat diagnoses age 
>17”. 

20. On page 41489, DRG 79, the DRG 
description is corrected to read, 
“Respiratory infections & inflammations 
age >17 w CC”. 

21. On page 41489, DRG 80, the DRG 
description is corrected to read 
“Respiratory infections & inflammations 
age >17 w/o CC”. 

22. On page 41489, DRG 89, the DRG 
description is corrected to read "Simple 
pneumonia & pleurisy age >17 w CC”. 

23. On page 41489, DRG 90, the DRG 
description is corrected to read "Simple 
pneumonia & pleurisy age >17 w/o 
CC”. 

24. On page 41489, DRG 96, the DRG 
description is corrected to read 
"Bronchitis & asthma age >17 w CC”. 

25. On page 41489, DRG 97, the DRG 
description is corrected to read 
“Bronchitis & asthma age >17 w/o CC”. 

26. On page 41490, DRG 193, the DRG 
description is corrected to read "Biliary 
tract proc except only tot cholecyst w or 
w/o C.D.E. w CC”. 

27. On page 41490, DRG 194, the DRG 
description is corrected to read "Biliary 
tract proc except only tot cholecyst w or 
w/o C.D.E. w/o CC”. 

28. On page 41493, DRG 435, the short 
stay threshold should stay blank. 

29. On page 41493, DRG 438, the short 
stay threshold should stay blank. 

30. On page 41494, DRG 473, the DRG 
description is corrected to read "Acute 
leukemia w/o major O.R. procedure age 
>17”. 

31. On page 41494, DRG 601, the DRG 
description is corrected to read 
“Neonate, transferred <5 days old”. 

32. On page 41494, DRG 002, the DRG 
description is corrected to read 
“Neonate, birthw’t <750G, discharged 
alive”. 

33. On page 41494, DRG 603, the DRG 
description is corrected to read 
“Neonate, birthwt <750G, died”. 

34. On page 41494, DRG 612, the 
weight should be annotated with a "#” 
to indicate that it may be revised. 


35. On page 41494, DRG 618, the 
weight is corrected to read "1.1671#”. 

36. On page 41494, DRG 627, the 
weight should be annotated with a "#” 
to indicate that it may be revised. 

37. On page 41494, DRG 900, the DRG 
description is corrected to read “Ale/ 
Drug abuse or depend, detox or oth 
sympt treat w/o CC age <21”. 

38. On page 41494, DRG 901, the DRG 
description is corrected to read "Ale/ 
Drug abuse or depend, detox or oth 
sympt treat w/o age >21”. 

39. On page 41494, the NOTE at the 
end of Table 2 is corrected to read "Long 
stay threshold B is used for childrens’ 
hospital discharges.” 

Dated: November 1,1989. 

L.M. Bynum, 

A Iternate OSD Federal Register Liaison 
Officer. Department of Defense. 

[FR Doc. 89-26149 Filed 11-6-89; 8:45 am] 

BILLING COD€ 3810-01-41 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 15 

Compliance Date for Cable System 
Terminal Devices 

agency: Federal Communications 
Commission, 

action: Clarification of compliance 
date. 


summary: This document responds to 
several inquiries regarding when cable 
system terminal devices (CSTD’s) must 
comply with 47 CFR part 15. Formerly, 
CSTD’s that were marketed to cable 
systems could demonstrate compliance 
with the standards in 47 CFR part 76. 
CSTD’s marketed to consumers were 
required to be authorized under 47 CFR 
part 15. As adopted in the 
Memorandum, Opinion and Order in 
GEN Docket No. 85-301, 53 FR 46615, 
November 18,1988, all CSTD’s 
manufactured or imported on or after 
July 1,1990, must comply with the 
standards and equipment authorization 
requirement in 47 CFR part 15, 
regardless of the party to whom the 
equipment is marketed. 

date: The compliance date is July 1, 
1990. 

ADDRESS: Federal Communications 
Commission, 1919 M Street, NW„ 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

John A. Reed. Office of Engineering and 
Technology, (202) 653-7313. 


SUPPLEMENTARY INFORMATION: 

Compliance Date for Cable System Terminal 
Devices 

October 6,1989. 

The Commission has received several 
inquiries regarding the date that cable system 
terminal devices (CSTD’s) must comply with 
the standards contained in part 15. We are 
issuing this public notice to serve as a 
reminder that all CSTD’s manufactured or 
imported on or after July 1,1990, must be 
authorized under the Commission’s 
notification procedure and must comply with 
the part 15 standards specified for CSTD's. 

As defined in $ 15.3(e), a CSTD is a TV 
interface device that serves, as its primary 
function, to connect a cable system operating 
under part 76 of our rules to a TV broadcast 
receiver or other subscriber premise 
equipment Channel selection boxes used 
with cable systems are examples of CSTD’s. 

On October 13,1988, the Commission 
adopted the Memorandum, Opinion and 
Order (MO&O) in GEN Docket No. 85-301. 
The rules adopted in the MO&O required 
CSTD’s manufactured or imported on or after 
July 1,1990, to be authorized under the 
Commission’s notification procedure and to 
demonstrate compliance with the TV 
interface device rules contained in subpart H, 
part 15 of the rules. Those requirements 
applied to all cable system terminal devices, 
including devices marketed to cable 
companies for lease to consumers. 

Subsequently, the Commission in GEN 
Docket No. 87-389 revised part 15 of its rules. 
This revision incorporated the rules adopted 
in GEN Docket No. 85-301 for CSTD’s. 
Accordingly, any CSTD that is manufactured 
or imported on or after July 1 , 1990, must 
comply with the standards specified in part 
15 for cable system terminal devices. Further, 
CSTD’s marketed to consumers already must 
comply with the part 15 rules. 

Questions regarding this Public Notice 
should be directed to Mr. John Reed at Room 
7122, FCC Washington, DC 20554, or at (202) 
653-7313. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

(FR Doc. 89-25857 Filed 11-6-89; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 87-403; RM-5776, RM- 
6189, RM-6190] 

Radio Broadcasting Services; Douglas, 
Broxton, Hinesville and Hazelhurst, GA 

agency: Federal Communications 
Commission. 

action: Final rule. 

summary: At the request of the 
petitioner, this document allots Channel 
279A to Broxton. Georgia in order to 
provide a new local FM service. The 
reference coordinates are 31-40-34 and 
82-56-03. 
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dates: Effective December 11,1889; 

The window period for filing 
applications for Channel 279A allotment 
at Broxton, Georgia, will open on 
December 12,1889. and close on January 
11.1990. 

FOR FURTHER INFORMATION CONTACT: 

Robert Hayne, Mass Media Bureau. 

(202) 634-8530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s First 
Report and Order and Order to Show 
Cause in MM Docket No. 87-403, 
adopted October 10,1989, and released 
October 27,1989. The full text of this 
Commission decision available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractors, 
International Transcription Service, 

(202) 857-3800, 2100 M Street NW., Suite 
140, Washington, DC 20037. 

List of Subjects in 47 CFR Purt 73 
Radio broadcasting. 

PART 73—(AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

$73,202 (Amended] 

2. Section 73.202(b). the Table of FM 
Allotments, is amended under Georgia 
by adding Channel 279A at Broxton. 

Federal Communications Commisoion. 
Bradley P. Holmes, 

Chief, Policy and Rules Division . Mass Media 
Bureau . 

[FR Doc. 89-25056 Filed 11-0-89; 8:45 am) 

BILLING CODE C7l2-4t~4l 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

50 CFR Part 32 
RIN 1013-AA71 

Refuge-Spocific Hunting Regulations 

agency: Fish and Wildlife Service. 
Interior. 

ACTION: Final rule. 

summary: The Fish and Wildlife Service 
(Service) is amending certain 
regulations in 50 CFR part 32 that 
pertain to migratory game bird, upland 
game, and big game hunting on 
individual national wildlife refuges. 
Refuge hunting programs are reviewed 
annually to determine whether the 
regulations governing individual refuge 


hunts should be modified, deleted or 
added to. Changing environmental 
conditions, state and Federal 
regulations, and other factors affecting 
wildlife populations and habitats may 
warrant modifications to ensure the 
continued compatibility of hunting with 
the purposes for which the individual 
refuges involved were established and, 
to the extent practical, make refuge 
hunting programs consistent with state 
regulations. 

EFFECTIVE DATE: December 7,1989. 

FOR FURTHER INFORMATION CONTACT: 

Larry LaRochelle, Division of Refuges, 
U.S. Fish and Wildlife Service, 10th and 
C Streets NW., MS 670-ARLSQ, 
Washington, DC 20240, Telephone (703) 
358-2043. 

SUPPLEMENTARY INFORMATION: 50 CFR 

part 32 contains provisions governing 
hunting on national wildlife refuges. 
Hunting is regulated on refuges to (1) 
ensure compatibility with refuge 
purposes, (2) properly manage the 
wildlife resource, (3) protect other refuge 
values, and (4) ensure refuge user safety. 
On many refuges, the Service policy of 
adopting state hunting regulations is 
adequate in meeting these objectives. 

On other refuges, it is necessary to 
supplement State regulations with more 
restrictive Federal regulations to ensure 
that the Service meets its management 
responsibilities, as outlined under the 
section entitled "Conformance with 
Statutory and Regulatory Authorities." 
Refuge-specific hunting regulations may 
be issued only after a wildlife refuge is 
opened to migratory game bird, upland 
game, or big game hunting through 
publication in the Federal Register. 
These regulations may list the wildlife 
species that may be hunted, 8eason9, 
bag limits, methods of hunting, 
descriptions cf open areas, and other 
provisions. Previously issued refuge- 
specific regulations for migratory game 
bird, upland game, end big game hunting 
are contained in 50 CFR 32.12, 32.22, and 
32.32 respectively. Many of the 
amendments to these sections are being 
promulgated to standardize and clarify 
the existing language of these 
regulations. 

The policy of the Department of the 
Interior is, whenever practicable, to 
afford the public an opportunity to 
participate in the rulemaking process. In 
the July 28,1989, issue of the Federal 
Register beginning on page 31348 the 
Service published a proposed 
rulemaking the amend certain 
reguations in 50 CFR part 32 and invited 
the public to comment. The Service's 
responses to those comments are 
contained in the following section. 


Responses to Comments Received 

Written comments on the proposed 
rule were received from six parties 
opposing the proposed horsepower 
restrictions on the use of electric motors 
on Unit 9 of the Lower Klamath National 
Wildlife Refuge in California and 
Oregon. The Service is therefore 
withdrawing those proposals. No other 
comments were received on the 
Service’s proposals nor were any 
received concerning information 
collection under the Paperwork 
Reduction Act. 

Conformance With Statutory and 
Regulatory Authorities The National 
Wildlife Refuge System Administration 
Act (NWRSAA) of 1966. as amended (16 
U.S.C. 688dd), and the Refuge 
Recreation Act of 1962 (16 U.S.C. 460k) 
govern the administration and public 
use of national wildlife refuges. 
Specifically, section 4(d)(1)(A) of the 
NWRSAA authorizes the Secretary of 
the Interior to permit the use of any area 
within the Refuge System for any 
purpose, including but not limited to, 
hunting, fishing and public recreation, 
accommodations and access, when he 
determines that such U9e9 are 
compatible with the major purpose(s) for 
which the area was established. 

The Refuge Recreation Act authorizes 
the Secretary to administer areas within 
the Refuge System for public recreation 
as an appropriate incidental or 
secondary use only to the extent that it 
is practicable and not inconsistent with 
the primary purpose(s) for which the 
areas were established The Refuge 
Recreation Act also authorizes the 
Secretary to issue regulations to carry 
out the purposes of the Act Hunting 
plans are developed for each refuge 
prior to opening it to hunting. In many 
cases, refuge-specific hunting 
regulations are included in the hunting 
plan to ensure the compatibility of the 
hunting programs with the purposes for 
which the refuge was established. Initial 
compliance with the NWRSAA and 
Refuge Recreation Act is ensured when 
hunting plans are developed, and the 
determinations required by these acts 
are made prior to the addition of refuges 
to the lists of areas open to hunting in 50 
CFR. Continued compliance is ensured 
by annual review of hunting programs 
and regulations. 

Considering the rapidly approaching 
hunting seasons and the ones presently 
taking place, there i9 an immediate need 
to place these regulations into effect. 

The absence of refuge-specific hunting 
regulations for these hunting seasons 
would be contrary to the public interest 
(confusion on hours, bag limits, or 
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firearm restrictions), and wildlife 
conservation. Thus, the Department 
concludes that good cause exists within 
the meaning of 5 U.S.C. 553(d)(3) to 
make these regulations effective upon 
publication in the Federal Register. 

Economic Effect 

Executive Order 12291 requires the 
preparation of regulatory impact 
analyses for major rules. A major rule is 
one likely to result in an annual effect 
on the economy of $100 million or more; 
or a major increase in costs or prices for 
consumers, individual industries, 
government agencies or geographic 
regions. The Regulatory Flexibility Act 
of 1980 (5 U.S.C. 601 et seq.) further 
requires the preparation of flexibility 
analyses for rules that will have a 
significant effect on a substantial 
number of small entities, which include 
small businesses, organizations or 
governmental jurisdictions. 

These amendments to the codified 
refuge-specific hunting regulations make 
relatively minor adjustments to existing 
hunting programs. The regulations are 
not expected to have any gross 
economic effect and will not cause an 
increase in costs or prices for 
consumers, individual industries, 
Federal, state, or local governments, 
agencies, or geographic regions. The 
benefits accruing to the public are 
expected to exceed by a large margin 
the costs of administering this rule. 
Accordingly, the Department of the 
Interior has determined that this rule is 
not a “major rule” within the meaning of 
E.0.12291 and will not have a 
significant economic effect on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Paperwork Reduction Act 

The Service has approval from the 
Office of Management and Budget 
(OMB) for the information collection 
requirements of these regulations 
pursuant to the Paperwork Reduction 
Act (44 U.S.C. 3501 et seq.). These 
requirements are presently approved by 
OMB as cited below: 



OMB 

Type of Information Collection 

Approval 


No. 

Economic and public use permits. 

1018-0014 


Public reporting burden for this form 
is estimated to average six (6) minutes 
per response, including time for 


reviewing instructions, gathering and 
maintaining data, and completing and 
reviewing the form. Direct comments on 
the burden estimate or any other aspect 
of this form to: Information Collection 
Officer, U.S. Fish and Wildlife Service, 
MS 224 ARLSQ, Washington, DC 20240; 
and the Office of Management and 
Budget. Paperwork Reduction Project 
(1018-0014), Washington, DC 20503. 

Environmental Considerations 

Compliance with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4332(C)) and the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543) is ensured when 
hunting plans are developed, and the 
determinations required by these acts 
are made prior to the addition of refuges 
to the lists of areas open to hunting in 50 
CFR. Refuge-specific hunting regulations 
are subject to a categorical exclusion 
from the NEPA process if they do not 
significantly alter the existing use of a 
particular national wildlife refuge. The 
changes enacted in this rulemaking do 
not substantially alter the existing uses 
of the refuges involved. Information 
regarding hunting permits and the 
conditions that apply to individual 
refuge hunts and maps of the hunt areas 
are available at refuge headquarters or 
can be obtained from the regional 
offices of the U.S. Fish and Wildlife 
Service at the addresses listed below: 

Region 1—California, Hawaii, Idaho. Nevada, 
Oregon, and Washington. Assistant 
Regional Director—Refuges and Wildlife. 
U.S. Fish and Wildlife Service, 1002 NE 
Hollaay Street, Portland. Oregon 97232; 
Telephone (503) 231-6214. 

Region 2—Arizona, New Mexico, Oklahoma, 
and Texas. Assistant Regional Director— 
Refuges and Wildlife. U.S. Fish and 
Wildlife Service, P.O. Box 1306, 
Albuquerque, New Mexico 87103; 
Telephone (505) 766-1829. 

Region 3—Illinois, Indiana, Iowa, Michigan. 
Minnesota. Missouri, Ohio and 
Wisconsin. Assistant Regional Director— 
Refuges and Wildlife, U.S. Fish and 
Wildlife Service, Federal Buildings. Fort 
Sneiling, Twin Cities, Minnesota 55111; 
Telephone (612) 725-3507. 

Region 4—Alabama. Arkansas. Florida, 
Georgia. Kentucky. Louisiana. 

Mississippi. North Carolina, Tennessee, 
South Carolina. Puerto Rico and the 
Virgin Islands. Assistant Regional 
Director—Refuges and Wildlife, U.S. Fish 
and Wildlife Service. Richard B. Russell 
Federal Building, 75 Spring Street SW., 
Atlanta, Georgia 30303; Telephone (404) 
331-0833. 

Region 5—Connecticut, Delaware. District of 
Columbia, Maine, Maryland, 


Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Rhode 
Island. Vermont Virginia and West 
Virginia. Assistant Regional Director— 
Refuges and Wildlife, U.S. Fish and 
Wildlife Service. One Gateway Center, 
Suite 700, Newton Comer, Massachusetts 
02158; Telephone (617) 965-9222. 

Region 6—Colorado, Kansas, Montana, 

Nebraska. North Dakota, South Dakota. 
Utah and Wyoming. Assistant Regional 
Director—Refuges and Wildlife, U.S. Fish 
and Wildlife Service. Box 25486, Denver 
Federal Center, Denver. Colorado 80225; 
Telephone (303) 238-8145. 

Region 7—Alaska (Hunting on Alaska refuges 
is in accordance with State regulations. 
There are no refuge-specific hunting 
regulations for these regions). Assistant 
Regional Director—Refuges and Wildlife. 
U.S. Fish and Wildlife Service, 1011 E. 
Tudor Road. Anchorage, Alaska 99503; 
Telephone (907) 786-3538. 

Larry LaRochelle, Division of Refuges, 
U.S. Fish and Wildlife Service, 
Washington, DC 20240, is the primary 
author of this rulemaking document. 

List of Subjects in 50 CFR Part 32 

Hunting, National wildlife refuge 
system, Wildlife, Wildlife refuges. 

Accordingly, part 32 of chapter I of 
title 50 of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 32—[AMENDED] 

1. The authority citation for part 32 
continues to read as follows: 

Authority: 5 U.S.C. 301; 16 U.S.C. 460k, 664, 
668dd, and 7151. 

2. Section 32.12 is amended by 
revising paragraph (e)(4) adding a new 
paragraph (f)(8)(v); removing paragraph 
(j); redesignating paragraphs (k) through 
(z) as (j) through (y); revising paragraph 

(j) (5) introductory text; revising 
paragraph (p)(7); adding a new 
paragraph (y)(l)(iii); revising paragraphs 

(aa) (5) and (6) and (bb)(l)(i); removing 
paragraph (ll)(2); and redesignating 
paragraphs (11) (3) and (4) as paragraphs 
(11) (2) and (3) respectively as follows: 

5 32.12 Refuge-speci tic regulations; 
migratory game birds. 

• * * • • 

(e) Arkansas— # * * 

(4) White River National Wildlife 
Refuge. Hunting of ducks and coots is 
permitted on designated areas of the 
refuge subject to the following condition: 
Permits are required. 
***** 
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(f) California —* * * 

(8) Modoc National Wildlife Refuge — 

• * * 

(v) Hunters mey not possess more 
than 25 shells after leaving the parking 
area. 

• « • i • 

(j) Idaho — * * * 

(5) Kootenai National Wildlife 
Refuge. Hunting of geese, ducks, and 
coots is permitted on designated areas 
of the refuge subject to the following 
conditions: 

• • • • • 

(p) Louisiana —* * * 

(7) Tensas River National Wildlife 
Refuge. Hunting of ducks, coots, 
woodcock and snipe is permitted on 
designated areas of the refuge subject to 
the following condition: Permits are 
required. 

• • • * • 

(y) Nevada — (1) Pahranagat National 
Wildlife Refuge. * * • 

(iii) Hunting of waterfowl, coots, 
moorhens, and snipe is permitted only 
on the opening day of the season and 
alternate days throughout the remainder 
of the season. 

• • • • • 

(aa) New Jersey — Edwin B. Forsythe 
National Wildlife Refuge. * * * 

(5) In Hunting Area C of the Bamegat 
Division, hunting is restricted to 
designated areas, with each site limited 
to one party of hunters. 

(6) Use of Hunting Unit 3 of the 
Brigantine Division may be restricted to 
certified Young Waterfowl Program 
trainees for up to 30 days as posted. 

• * t • t 

(bb) New Mexico — (1) Bitter Lake 
National Wildlife Refuge. * * * 

(i) Hunters must use and be in 
possession of only shells containing 
steel shot. 

• • • • • 

3. Section 32.22 is amended by 
revising paragraphs (d)(6) and (7); 
(e)(4)(i); (e)(10)(l); (i)(2); (j)(3)(i); (q)(3)(i). 
(q)(0). (q)(7)(i); (z)(l); (aa)(l)(ii); and 
(fQ(10)(ii); removing paragraph 
(hh)(2)(ii); redesignating paragraph 
(hh)(2)(iii) as (hh)(2)(ii); and revising 
paragraph (jj)(5) as follows: 

5 32.22 Refuge-specific regulations; 
upland game. 

• « • • • 

(d) Arkansas —* * • 

(6) Wapanocca National Wildlife 
Refuge. Hunting of squirrel, rabbit, 
beaver, raccoon and opossum is 
permitted on designated areas of the 
refuge subject to the following condition: 
Permits are required. 

(7) White River National Wildlife 
Refuge. Hunting of squirrel, rabbit, 


beaver, coyote, raccoon and opossum is 
permitted on designated areas of the 
refuge subject to the following condition: 
Permits are required. 

• * * • « 

(e) California —* • * 

(4) Lower Klamath National Wildlife 
Refuge . * * * 

(i) In the controlled pheasant hunting 
area, entry permits are required for all 
hunters 18 years of age or older for the 
first 4 days of hunting. Hunters under 
the age of 16 hunting the controlled area 
must be accompanied by an adult with a 
permit. 

* t « * # 

(10) Tule Lake National Wildlife 
Refuge. * * * 

(i) In the controlled pheasant hunting 
area, entry permits are required for all 
hunters 18 years of age or older for the 
first 4 days of hunting. Hunters under 
the age of 18 hunting the controlled area 
must be accompanied by an adult with a 
permit. 

« • • • • 

(1) Georgia —* * * 

(2) Savannah National Wildlife 
Refuge. Hunting of squirrels and feral 
hogs is permitted on designated areas of 
the refuge subject to the following 
conditions: Permits are required. 
***** 

(j ) Idaho—' # ♦ 

(3) Deer Flat National Wildlife 
Refuge. * * * 

(i) Hunting of pheasant quail, and 
partridge is permitted on the Lake 
Lowell Sector. 

***** 

(q) Louisiana —* * * 

(3) D f Arbonne National Wildlife 
Refuge. * * * 

(i) Hunting of raccoon and opossum is 
permitted only during January and 
December of odd numbered years and 
only during daylight hours during the 
State squirrel season. 

• * * * * 

(6) Tensas National Wildlife Refuge. 
Hunting of squirrel, rabbit and raccoon 
is permitted on designated areas of the 
refuge subject to the following condition: 
Permits are required. 
***** 

(7) Upper Quachita National Wildlife 
Refuge. * * * 

(i) Hunting of raccoon and opossum is 
permitted only during December and 
January of odd numbered years and only 
during daylight hours during the State 
squirrel season. 

***** 

(z) Nevada—(1) Pahranagat National 
Wildlife Refuge. Hunting of quail and 
rabbit is permitted on designated areas 


of the refuge subject to the following 
conditions: 

(i) Hunting is permitted only on the 
opening weekend of the season and 
alternate days throughout the remainder 
of the season. 

(ii) Hunting of jackrabbit is permitted 
only during the regular State season for 
cottontail rabbit. 

***** 

(aa) New Mexico — (1) Bitter Lake 
National Wildlife Refuge. * * * 

(ii) Hunters must use and be in 
possession of only shells containing 
steel shot. 

***** 

(ff) Oregon —* * # 

(10) Umatilla National Wildlife 
Refuge. * * * 

(11) Hunting is permitted only on 
Wednesdays, Saturdays, Sundays, 
Veterans Day, Thanksgiving Day and 
New Years Day on the McCormack Unit. 

***** 

(jj) Tennessee —* * * 

(5) Tennessee National Wildlife 
Refuge. Hunting of squirrel and raccoon 
is permitted on designated areas of the 
refuge subject to the following condition: 
Permits are required. 
***** 

4. Section 32.32 is amended by 
revising paragraphs (d)(5); (i) (1), (3) and 

(6); (j); (n); (r) (3) and (4)(i); removing 
paragraph (r)(4)(ii); redesignating 
paragraph (r)(4) (iii) and (iv) as (r)(4) (ii) 
and (iii), respectively; revising 
paragraphs (r) (7) and (8)(i); removing 
paragraph (r)(8)(ii) and redesignating 
paragraphs (r)(8) (iii) and (iv) as (r)(8) 

(ii) and (iii), respectively; revising 
(cc)(l); adding paragraph (dd)(3)(iv); 
revising paragraphs (gg) (3) and (4); 
(11)(2) (v), (vii), (viii), (ix) and (3) and 
(oo)(l)(viii); adding paragraph (oo)(l)(x) 
and revising paragraph (rr)(2)(iv) as 
follows: 

5 32.32 Refuge-specific regulations; big 
game. 

(d) Arkansas —* * * 

(5) White River National Wildlife 
Refuge. Hunting of white-tailed deer and 
turkey is permitted on designated areas 
of the refuge subject to the following 
condition: Permits are required. 

* • • • • 

(i) Georgia — (1) Blackboard Island 
National Wildlife Refuge. Hunting of 
white-tailed deer is permitted on 
designated areas of the refuge subject to 
the following condition: Permits are 
required. 

• * * * * 

(3) Harris Neck National Wildlife 
Refuge. Hunting of white-tailed deer is 
permitted on designated areas of the 
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refuge subject to the following condition: 
Permits are required. 

• » • * • 

(6) Was saw National Wildlife Refuge. 
Hunting of white-tailed deer and feral 
hogs is permitted on designated areas of 
the refuge subject to the following 
cond ;4 ion: Permits are required. 

• * * * * 

(j) Georgia and South Carolina — 
Savannah National Wildlife Refuge. 
Hunting of white-tailed deer and feral 
hogs is permitted on designated areas of 
the refuge subject to the following 
condition: Permits are required. 
***** 

(n) Illinois, Iowa and Missouri—Mark 
Twain National Wildlife Refuge. 

Hunting of white-tailed deer is permitted 
on designated areas of the refuge 
subject to the following condition: 
Hunting of deer is permitted on the 
Gardner and Big Timber Divisions and 
on Turkey and Otter Islands. 
***** 

(r) Louisiana —* * * 

(3) Catahoula National Wildlife 
Refuge. Hunting of white-tailed deer and 
feral hogs is permitted on designated 
areas of the refuge subject to the 
following condition: Daily permits are 
required. 

***** 

(4) D'Arbonne National Wildlife 
Refuge. * * * 

(i) Either-sex deer hunting with 
firearms will be for 9 consecutive days 
beginning with the first day of the Union 
Parish either-sex season. 

(7) Tensas National Wildlife Refuge. 

I lunting of white-tailed deer and turkey 
is permitted on designated areas of the 
refuge subject to the following condition: 
Permits are required. 


(8) Upper Quachita National Wildlife 
Refuge. 000 

(i) Either-sex deer hunting with 
firearms will be for 9 consecutive days 
beginning with the first day of the Union 
Parish either-sex season. 

***** 

(cc) Nevada — fl) Desert National 
Wildlife Range. Hunting of bighorn 
sheep and deer is permitted on 
designated areas of the range subject to 
the following conditions: 

(1) Bighorn sheep and deer guides are 
required to obtain a Special Use Permit 
prior to taking clients on to the range. 

(ii) Natural bighorn sheep mortalities 
(pick-up heads) found on the range are 
government property and possession or 
removal of them from the range is not 
permitted. 

(dd) New Jersey—* # * 

(3) Supawna Meadows National 
Wildlife Refuge. 000 

(iv) Use or possession of alcoholic 
beverages while hunting is prohibited. 
***** 

(gg) North Carolina —* 0 0 

(3) Mackay Island National Wildlife 
Refuge. Hunting of deer is permitted on 
designated areas of the refijge subject to 
the following condition: Permits are 
required. 

(4) Pee Dee National Wildlife Refuge. 
Hunting of white-tailed deer is permitted 
on designated areas of the refuge 
subject to the following conditions: 
Permits are required. 

• * * * * 

(11) South Carolina — # • # 

(2) Carolina Sandhills National 
Wildlife Refuge. 000 

(v) In addition to the State bag limits, 
two antlerless deer may be taken during 
each of the three hunt seasons. 000 

(vii) Hunters are required to wear a 
minimum of 500 square inches of 


florescent orange material visible above 
the waistline. 

(viii) Firearms must be unloaded and 
cased or dismantled while being 
transported in a vehicle. 

(ix) Hunting within 100 feet of 
maintained road9 or within 500 feet of 
the paved wildlife drive is prohibited. 

***** 

(3) Pinckney Island National Wildlife 
Refuge. Hunting of white-tailed deer i 9 
permitted on designated areas of the 
refuge subject to the following condition: 
Permits are required. 
*****, 

(oo) Texas — (1) Aransas National 
Wildlife Refuge . * * * 

(viii) Baiting in any form, introduction 
of any material or food as bait or 
attractant, or possession of such food or 
material is prohibited. This includes, but 
is not limited to, com, grain, hay and 
mineral blocks. * * * 

(x) Hunters must satisfy the entrance 
fee requirement authorized by the 
Emergency Wetlands Resources Act. 
***** 

(it) Virginia — # # * 

(2) Chincoteague National Wildlife 
Refuge. 000 

(iv) Hunters, during the State firearms 
season, must wear in a conspicuous 
manner on head, chest and back a 
minimum of 400 square inches of solid- 
colored hunter orange clothing or 
material. 

***** 

Dated: October 4,1989. 

Richard N. Smith, 

Acting Director, Fish and Wildlife Service. 

[FR Doc. 89-26190 Filed 11-6-89; 0:45 am] 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

1 CFR Part 305 

Complaints, Grievances and Appeals 
In the Federal Personnel System 

AGENCY: Administrative Conference of 
the United States. 

action: Proposed recommendation and 
notice of meeting. 

summary: The Administrative 
Conference s Committee on 
Governmental Processes has under 
consideration a draft recommendation 
on procedures for handling complaints, 
grievances end appeals in the Federal 
personnel system. Interested persons 
are invited to comment on the draft 
recommendation. Copies of the 
background report are available on 
request 

dates: Comments should be submitted 
no later than November 17,1989. The 
committee may hold a meeting for 
further discussion of the 
recommendation on November 22,1989, 
at 9:30 a.m. 

FOR FURTHER INFORMATION CONTACT: 

David M. Pritzker. Office of the 
Chairman, Administrative Conference of 
the United States, 2120 L Street NW., 
Suite 500, Washington. DC 20037. 
Telephone: 202-254-7065. Comments 
may also be submitted to this address. 
SUPPLEMENTARY INFORMATION: The 
Administrative Conference’s Committee 
on Governmental Processes has under 
consideration a draft recommendation 
on procedures for handling complaints, 
grievances and appeals in the Federal 
personnel system. The proposed 
recommendation is based in part on a 
draft report by Professor William V. 
Luneburg of the University of Pittsburgh 
School of Law. The text of the draft 
recommendation is printed in full below. 
Copies of the draft report are available 
from the Office of the Chairman of the 
Administrative Conference. The public 
is invited to submit comments on the 
draft recommendation. Comments 


should be sent to the address given 
above not later than November 17,1989. 

The Conference’s Committee on 
Governmental Processes may hold a 
meeting on Wednesday, November 22, 
1989, for further discussion of the draft 
recommendation. If the meeting takes 
place, it will be at 9:30 a.m., at the 
offices of Covington and Burling, 1201 
Pennsylvania Avenue NW. f Washington, 
DC (11th floor). 

Important note: For information on whether 
this meeting will actually take place, please 
call David M. Pritzker at the Office of the 
Chairman after November 17. 

It is anticipated that a 
recommendation will be proposed for 
consideration by the Administrative 
Conference at its Plenary Session 
scheduled for December 14 and 15,1989. 

Proposed Recommendation 

In 1978 Congress enacted the most 
comprehensive revision of the Federal 
civil service laws since the adoption of 
the Pendleton Act of 1883. The Civil 
Service Reform Act (CSRA) of 1978 
created new institutions and processes 
for personnel management, including a 
substantially restructured system for 
considering complaints, grievances and 
appeals filed by Federal employees in 
response to personnel actions. * 1 2 3 4 5 Those 


1 Five institutions share in the administration of 
the CSRA: 

1. Office of Personnel Management (OPM), which 
is vested with the general authority to execute, 
administer and enforce the laws and rules 
governing the civil service except with respect to 
those functions vested in other agencies: 

2. Merit Systems Protection Board (MSFB). which 
is an independent adjudicatory body charged with 
hearing and deciding employee appeals from agency 
personnel actions of various kinds including major 
performance and disciplinary actions: 

3. Office of the Special Counsel (OSC), which is 
charged with the investigation and prosecution 
before the MSPB of requests for corrective and 
disciplinary action where prohibited personnel 
practices have allegedly occurred; 

4. Equal Employment Opportunity Commission 
(EEOC), which enforces various anti-discrimination 
statutes as they apply to both public and private 
employment, including Title Vll of the Civil Rights 
Act of 1964, the Age Discrimination in Employment 
Act. and the Rehabilitation Act: and 

5. Federal Labor Relations Authority (FLRA). 
which is an independent agency charged with 
bearing and deciding complaints of unfair labor 
practices and reviewing arbitration awards on 
matters failing within the scope of negotiated 
grievance procedures established by collective 
bargaining agreements. 


actions include removal from the 
service, reductions in pay or grade, 
suspensions, furloughs, promob'on and 
award decisions, and reductions-in- 
force, to name only a few. An agency 
decision to take such action may be 
founded on a variety of considerations 
including inadequate performance and 
the need to discipline for service- 
connected conduct. 

Congress* 1978 revision of the 
framework for considering employee 
complaints, grievances and appeals was 
in part prompted by the confusing, 
complex and time-consuming nature of 
the existing procedures. Those were 
seen as intimidabng to both employees 
and managers and, therefore, likely to 
deter managers from taking appropriate 
personnel action and to discourage 
employees from pursuing available 
avenues to vindicate their rights. 

Nevertheless, the statutory framework 
created in 1978 retained considerable 
complexity, due in large part to the 
expanded scope of negotiated grievance 
procedures available to Federal 
employees included in collective 
bargaining units and to various 
compromises made in the legislative 
process. The monetary and other costs 
resulting from the CSRA, both for 
individual federal employees and 
Federal agencies (whether they act as 
employers or administrators of the 
system), have proven to be very 
significant. Complexity and redundancy 
have led to confusion on all sides and 
delays in Final resolution of 
controversies, accompanied by 
predictable and substantial resource 
commitments. 

The Administrative Conference 
believes that procedures for resolving 
federal employee disputes should be as 
simple, fair, and economical as feasible. 
The present recommendation suggests 
certain procedural elements that we 
believe would help achieve these goals. 
We recognize, of course, that the 
competing interests that led to the 
current scheme continue to exist. While 
we cannot advise Congress on how to 
make political choices among these 
interests, the recommendation identifies 
some specific areas where simplification 
is possible without loss of fairness or 
effectiveness. 

The recommendation focuses on three 
main areas: (i) The Government’s right 
to appeal to the courts in cases 
involving claims of discrimination; (ii) 
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the enforcement of arbitral awards; and 
(ii) certain procedural options for 
employees raising claims of 
discrimination. 1 In addition, the 
recommendation proposes that the 
Office of Personnel Management and 
other agencies closely scrutinize and, 
where appropriate, seek ways to 
improve the adequacy of agency 
administrative grievance procedures 
and the patterns of communication 
within agencies regarding the workings 
of the complaint, grievance and appeal 
system. 

The Conference has determined not to 
recommend any change to the existing 
structure for administrative adjudication 
of “mixed” cases. These are 
controversies involving employment 
actions appealable to the MSPB, where 
an employee alleges that unlawful 
discrimination was a basis for the 
agency’s action. The statutory procedure 
for mixed cases provides the 
opportunity for sequential consideration 
by the MSPB and the EEOC, with the 
possibility of further administrative 
proceedings before a Special Panel 
consisting of one member of the MSPB, 
one member of the EEOC, and a 
chairman appointed by the President 
with the advice and consent of the 
Senate. Through these provisions, the 
CSRA embodies Congress' effort to 
bring to bear both the MSPB’o expertise 
in general issues of personnel law and 
the EEOCs expertise with 
discrimination issues. 

In most mixed cases presented to the 
EEOC, the Commission has accepted the 
MSPB decision and, where it has not, 
the MSPB has deferred to the 
Commission's expertise in matters of 
discrimination law. During the first ten 
years of the CSRA, there have been only 
three Special Panel proceedings. Despite 
the complexity of the procedure, the 
intricate balance of expertise that 
underlies this jurisdictional arrangement 
suggests that no change should be 
recommended. 

A. Cases Raising Claims of 
Discrimination 

1. A single hearing in mixed cases. 
Under present law Federal employees, 
unlike employees in the private sector, 
on allegations of employment 
discrimination may obtain a full trial- 
type hearing at the MSPB and, if 
unsuccessful, obtain a second de novo 
adjudicatory hearing in the district 
court 

General policies favoring the 
conservation of judicial and other 


* "Discrimination" refers to discrimination on the 
basis of race, color, religion, sex. national origin, 
age. and handicapping condition. 


resources counsel against two trial-type 
hearings on the same claim. These 
policies suggest that an employee who 
has been afforded a trial-type 
administrative hearing in a mixed case 
should be entitled only to judicial 
review on the administrative record * 3 — 
as is generally appropriate for formal 
administrative adjudications. This 
recommendation assumes that the 
administrative adjudication would 
afford the opportunity for a full 
evidentiary hearing on the record on all 
relevant matters. To eliminate duplicate 
trial-type hearings, Congress should 
provide that an employee with a mixed 
case may either seek a trial-type 
administrative hearing (with subsequent 
review in the court of appeals) or a 
district court trial, but not both. 

2. Governments right to appeal in 
discrimination cases. Under existing 
law the government's opportunity to 
seek direct judicial review of 
administrative and arbitral decisions in 
discrimination cases is either non¬ 
existent 4 * or uncertain. Moreover, such 
review is in many cases contingent on 
the government’s refusing to comply 
with administrative or arbitral 
decisions. 

Congress should expressly provide 
that where the Director of OPM 
determines that an administrative or 
arbitral decision in a case raising claims 
of discrimination constitutes an 
incorrect interpretaton of civil service or 
discrimination law that may have a 
substantial impact, the Director should 
be authorized to petition for judicial 
review in the United States Court of 
Appeals for the Federal Circuit. The 
granting of such a petition should be 
within the discretion of the reviewing 
court (as it currently is in non-mixed 
cases). 

B. Enforcement of Arbitration Awards 

Although Federal employee grievance 
arbitration awards are intended to be 
binding. Federal agencies do not always 
comply with them. Under the CSRA, the 
only mechanism available to a Federal 
employee seeking to enforce an arbitral 
award is an unfair labor practice 
proceeding before the FLRA. Such a 
proceeding requires filing of a compliant 
by the Authority's General Counsel, and 
a hearing before the FLRA, followed by 
judicial review and enforcement of the 
resulting FLRA order. This procedure for 
enforcement of arbitration awards can 
be confusing and time-consuming and 
can divert the FLRA's resources from 


• See. e.g„ Kremer v. Chemical Construction 

Corp., 456 U.S. 461 (1962). 

4 See. e.g.. Moore v. Devine. 780 F.2d 1559 (lllh 

Cir. 1986). 


other important issues of Federal labor 
law. 

The Conference therefore 
recommends that Congress amend the 
CSRA to provide for direct judicial 
enforcement of Federal sector grievance 
arbitration awards in the Federal 
Circuit, where arbitration awards in the 
major performance and disciplinary 
actions are now reviewed. In the 
enforcement proceeding, the non¬ 
complying agency should be limited to 
raising only those legal issues that were 
raised before the FLRA in the arbitral 
review proceeding. 

C. Agency Administrative Grievance 
Systems 

Agency administrative grievance 
systems have increasing importance as 
the only 6 avenue of redress available to 
an individual employee in cases not 
falling within MSPB or EEOC 
jurisdiction or within the scope of a 
negotiated grievance procedure. 
Information about the usage and 
effectiveness of these systems is 
difficult to obtain. Further studies should 
be undertaken by the Office of 
Personnel Management and other . 
agencies to ensure that these systems in 
fact provide fair, efficient and timely 
resolution of workplace disputes. In 
reviewing these processes, agencies give 
careful consideration to alternative 
means of dispute resolution. 

D. Better Communication Within 
Agencies and to Employees 

To use the personnel grievance 
system effectively, employees must have 
clear and reliable information about 
options available to them and the 
consequences of choosing one route 
over another. The Office of Personnel 
Management and other agencies should 
seek to communicate such information 
in as straightforward and clear a 
manner as possible. 

Multiple avenues for relief, even with 
the changes recommended by the 
Conference, present the danger of 
parallel, duplicative proceedings. 
Internal organizational restructuring, 
installation of systems of computer case 
tracking, or other measures could enable 
agencies to discover and eliminate 
instances of duplicaton. 

Recommends lion 

A. Cases Raising Claims of 
Discrimination 

1. Congress should amend the Civil 
Service Reform Act of 1978 to provide 
that a Federal employee who raises (or 


• See. e.g.. Harrison v. Bowen. 815 F.2d 1505 (D.C 
Cir. 1987). 
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could raise) « claim of discrimination in 
a personnel case and who then has a full 
trial-type, on-the-record administrative 
adjudication, should be entitled to 
subsequent judicial review on the 
c u minis tra live record under the 
substantial evidence test, but not a 
judicial trio] de novc. 

2, Congress should expressly provide 
that the Director of the Office of 
Personnel Management may petition the 
Court of Appeals for the Federal Circuit 
for judicial review of final 
administrative and federal sector 
grievance arbitral decisions involving 
claims of discrimination. Review should 
extend to issues of civil service Inw and 
issue of discrimination taw, but should 
be limited to decisions likely to have a 
significant impact. The graming of a 
petition for review should be nt the 
discretion of the Court. There should be 
a short time limit on OPM’s right to file 
such petitions. 

B. Enforcement of Arbitration Awards 

Congress should amend the Civil 
Service Reform Act of 1978 to provide 
that where the Federal Labor Relations 
Authority has entered an order in favor 
of an employee with regard to a 
grievance arintralion award for such an 
arbitration award in favor of an 
employee has otherwise become binding 
es a matter of law), and where the 
employing egency does not comply with 
the order in the Federal Circuit. In the 
enforcement proceeding, the employing 
agency should be permitted to rGise only 
these legal issues that were presented to 
and considered by the FLRA in its 
review of the arbitration award. 

C. Agency Administrative Grie vance 
Systems 

The Office of Personnel Management 
and individual agencies should review 
the structure and operation of agency 
administrative grievance systems to 
ensure that they provide a fair, efficient 
and timely avenue for consideration and 
appropriate redress of employee 
workplace disputes. Such reviews 
should include consideration of use of 
alternative means of dispute resolution. 6 

D. Better Communication Within 
Agencies and to Employees 

1. Each agency should take steps to 
ensure that there are consistent patterns 
of communication among its personnel, 
labor relations, and equal employment 
opportunity staffs to reduce the 
likelihood of parallel, duplicative 


• Sec ACUS Recommendation 80-3, AgencieV 
Use of Alternative Means of Dispute Resolution, 1 
CFR 305.88-3 [1099}. 


proceedings in personnel actions where 
such duplication is not permitted by law. 

2. The Office of Personnel 
Management and other agencies should 
ensure that there exist written materials 
that inform Federal employees of their 
complaint, grievance and appeal options 
and the consequences of their choice of 
one complaint, grievance, or appellate 
route over another. These materials 
should be readily available to 
employees, WTitten clearly and 
succinctly La plain English. 

Dated: November 2.1989. 

Jeffrey 8. Lubbers, 

Research Director. 

[KR Doc. 89-263C9 Filed 11-8-89; 8:45 am] 
3!ixmo COOE 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Parts 43,65, and 145 
[Docket No. 25965] 

RIN 2120-AC3S 

Repair Station and Repairmen 
Certification Rules; Regulatory 
Review; teeothsgs 

agency: Federal Aviation 
Administration (FAA), DOT, 
action: Notice of public meetings; 
correction. 


summary: By notice of October 24,1989 
(54 FR 43834; October 27,1989), the 
Federal Aviation Administration (FAA) 
announced four public meetings in 
which the FAA will solicit information 
from the public concerning revision of 
the repair station rules, repairmen 
certification rules, and sections of the 
maintenance, preventive maintenance, 
rebuilding, and alteration rules as 
applicable to repair stations. 

This notice corrects the location of the 
public meeting scheduled for December 
12 and 13,1989, in San Francisco, 
California as previously published. Due 
to earthquake damage, the San 
Francisco meeting will be held at 
Dunfey Hotel, 1770 South Araphlett 
Boulevard, San Mateo, California 94402 
The date and time for the meeting for 
both days will remain unchanged; 
December 12 and 13,1989, 9:00 a.ra. to 
4:00 p m. with registration and informal 
discussions with FAA panel members at 
8:00 a.m. 

FOR FURTHER INFORMATION CONTACT. 

Questions concerning the logistics of the 
meeting should be directed to Barbara 
Crawford. Office of Rulemaking (ARM- 
1), Federal Aviation Administration. 800 


Independence Avenue SW., 
Washington, DC 20591; telephone (202) 
267-3780. For questions concerning Ihe 
subject matter of the meetings, contact 
Leo Weston, Aircraft Maintenance 
Division (AFS—320), Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591; 
telephone (202) 267-8283. 

Issued in Washington, DC on Ocloler 31. 
1989. 

Daniel C. Beaud&Ue, 

Acting Director. Flight Standaids Service. 

[TR Doc. 86-28171 Filed 11-6-89; 845 sm| 
bcuj!*g code 


Coast Guard 
33 CFR Part 110 
[CC.D8-89-12] 

Anchorage Greeds; Lower 
Mississippi River 

agency: Coast Guard, DOT. 
action; Notice of proposed rulemaking. 

summary: The Coast Guard is 
considering amending the anchorage 
regulations on the Lower Mississippi 
River by establishing a new deep draft 
anchorage. This action is necessary to 
provide needed additional anchorage 
space for deep draft vessels. 

date: Comments must be received on or 
before December 22,1989. 

address: Comments should be mailed 
to Commander, Eighth Coast Guard 
District (OAN), Hale Boggs Federal 
Building, 501 Magazine Street, New 
Orleans, LA 70130-3396. The comments 
and other materials referenced In this 
nouce will be available for inspection 
and copying in Room 1209 at the above 
address. Nonna] office hours are 
between 7:00 a.m. and 3:30 p.m., Monday 
through Friday, except holidays. 
Comments may also be hand-delivered 
to this address. 

FOR FURTHER INFORMATION CONTACT: 

LTJG J.D. Irino, Project Officer, 
Commander, Eighth Coast Guard 
District (OAN), Hale Boggs Federal 
Building, 501 Magazine Street* New 
Orleans, LA 70 130-3395. Tel. (504) 589- 
4686. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice, 
CGD8-89-12. the specific section of the 
proposal to which their comments apply. 
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and give reasons for each comment 
Receipt of comments will be 
acknowledged if a stamped, self- 
addressed postcard or envelope is 
enclosed. The regulations may be 
changed in light of comments received. 
All comments received before the 
expiration of the comment period will be 
considered before the final action is 
taken on this proposal. No public 
hearing is planned, but one may be held 
if written requests for a hearing are 
received and it is determined that the 
opportunity to make oral presentations 
will aid the rulemaking process. 

Drafting Information 

The drafters of this regulation are 
LTJG J.D. Irino, Project Officer, Eighth 
Coast Guard District Aids to Navigation 
Branch, and CDR J.A. Unzicker, Project 
Attorney, Eighth Coast Guard District 
Legal Office. 

Discussion of Regulation 

The U.S. Army Corps of Engineers 
conducts revetment work along the 
banks of the Mississippi River to protect 
against erosion and caving. This work is 
essential to preserve the levee system. 
Currently, articulated concrete mattress 
revetment is used and federal law 
prohibits vessels from anchoring over 
this revetment. Members of the maritime 
community have expressed their 
concerns that this revetment work has a 
devastating impact on the amount of 
available anchorage space. To alleviate 
these concerns, the Corps of Engineers 
formed a study team consisting of the 
Coast Guard, Pilots, the New Orleans 
Steamship Association, and the Corps of 
Engineers. 

Currently there are 14 anchorages 
which have reduced usable space due to 
revetment ranging from the Lower 
Sunshine Anchorage at mile 167.1 down 
to the Boothville Anchorage at mile 12.2. 
Typically, the revetment extends 400 
feet out into an anchorage thereby 
reducing it's usable space by one-half. 
The Corps of Engineers plans to revet 
Lower Nine Mile Point (mile 82.7 to mile 
85.0) the fall of 1989. Anchorages at New 
Orleans General (mile 90.5 to mile 91.5), 
Belle Chasse (mile 73.2 to mile 75.3), 
Wills Point (mile 66.8 to mile 67.7), and 
Ostrica (mile 23.5 to mile 24.3) are 
designated critical, requiring close 
monitoring for future work. 

In September of 1983, the Coast Guard 
withdrew proposed rulemaking for the 
establishment of a permanent anchorage 
from mile 153.3 to mile 155.0 due to the 
lack of compelling need for additional 
anchorage space in the area at the time. 
However, due to the dwindling available 
space for anchoring ships on the Lower 
Mississippi River, the Coast Guard 


proposes to establish an anchorage from 
mile 153.3 to mile 155.5 AHOP LMR. 
From mile 153.3 to mile 154.5 the 
anchorage will have a width of 700 feet 
measured 100 feet from the riverward 
edge of the Belmont Revetment located 
300 feet from the Low Water Reference 
Plane (LWRP). From mile 154.5 to mile 
155.5 the anchorage will have a width of 
1100 feet as measured from the LWRP. 
This regulation is issued pursuant to 33 
U.S.C. 471 as set out in the authority 
citation for all of part 110. 

Federalism Assessment 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the proposed rulemaking does not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 

Economic Assessment and Certification: 

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26,1979). In the same area 
which the anchorage is proposed, a 
permit to establish a barge fleeting and 
midstream transfer operation has been 
filed with the Corps of Engineers and is 
pending approval. Due to the lack of 
sufficient anchorage space for the Port 
of New Orleans, the Coast Guard feels 
the location would better serve the 
public interest as an anchorage area. If 
an anchorage is established, the permit 
to build such an operation will be 
denied. However, there will be a 
positive impact on boat launch and ship 
support facilities. This regulation will 
establish an anchorage 2.2 miles long. 
The new anchorage will enhance safe 
navigation by providing an additional 
area out of the navigable channel for 
ships to anchor. 

Since this proposal will only impact a 
potential barge fleeting and midstream 
transfer operation and have a positive 
affect on boat launch and ship support 
facilities, the Coast Guard certifies that, 
if adopted, it will not have a significant 
economic impact on a substantial 
number of small entities. 

List of Subjects in 33 CFR Part 110 

Anchorage grounds. 

Proposed Regulation: 

In consideration of the foregoing, the 
Coast Guard proposes to amend part 110 
of title 33, Code of Federal Regulations 
as follows: 


1. The authority citation for part 110 
continues to read as follows: 

Authority: 33 U.S.C 471. 203a 2035 and 
2071; 49 CFR 1.46 and 33 CFR 105-l(g). Sec. 
110.1a and each section listed in 110.1a are 
also issued under 33 U.S.C. 1223 and 1231. 

2. Section 110.195(a)(31) is added to 
read as follows: 


S 110.195 Mississippi Rivor below Baton 
Rouge, LA, Including South and Southwest 
Passes. 


(a) • * • 

(31) Belmont Anchorage, (Mile 153.3 to 
mile 155.5 above Head of Passes). The 
waters bounded by a line connecting the 
following points: 


Latitude 
30*00*07.0" N 
30*00*05.0" N 
30*00*44.0" N 
30*00*39.0" N 
29*59*15.5" N 
29*59*23.0" N 


Longitude 
90*48*00.0" W 
90*47*55.0" W 
90*47*03.0" W 
90*47*01.0" W 
90*48*30.0" W 
90*48*37.0" W 


and thence along the left descending 
bank to the point of beginning. 

Dated: October 23.1989. 

W.F. Merlin, 

Rear Admiral. U.S. Coast Guard Commander, 
Eighth Coast Guard District 
[FR Doc. 89-26065 Filed 11-6-89; 8:45 am) 
BILLING CODE 4t1<M4~M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 261 

[SW-FRL-3678-2J 

Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste; Proposed Denial 

agency: Environmental Protection 
Agency. 

ACTION: Proposed rule and request for 
comment. 


summary: The Environmental Protection 
Agency (EPA or Agency) today is 
proposing to deny a petition submitted 
by Allegan Metal Finishing Company 
(Allegan), Allegan. Michigan, to exclude 
certain solid wastes generated at its 
facility from the lists of hazardous 
wastes contained in 40 CFR 261.31 and 
261.32. This action responds to a 
delisting petition submitted under 40 
CFR 280.20, which allows any person to 
petition the Administrator to modify or 
revoke any provision of parts 260 
through 26a 124, 270, and 271 of title 40 
of the Code of Federal Regulations, and 
under 40 CFR 260.22, which specifically 
provides generators the opportunity to 
petition the Administrator to exclude a 
waste on a “generator-specific’* basis 
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from the hazardous waste lists. Today's 
proposed decision is based on an 
evaluation of waste-specific information 
provided by the petitioner. 

The Agency is also proposing the use 
of a fate and transport model end its 
application in evaluating the waste- 
specific information provided by the 
petitioner. This model has been used in 
evaluating the petition to predict the 
concentration of hazardous constituents 
released from the petitioned wastes, 
once they are disposed of. 
dates: EPA is requesting public 
comments on today's proposed decision 
and on the applicability of the fate and 
transport model used to evaluate the 
petition. Comments will be accepted 
until December 22,1989. Comments 
postmarked after the close of the 
comment period will be stamped "late". 

Any person may request a nearing on 
this proposed decision and/or the model 
used in the petition evaluation by filing 
a request with Joseph Carra, whose 
address appears below, by November 
22,1989. The request must contain the 
information prescribed in 40 CFR 
260.20(d). 

addresses: Send three copies of your 
comments to EPA. Two copies should be 
sent to the Docket Clerk, Office of Solid 
Waste (OS-305), U.S. Environmental 
Protection Agency. 401 M Street, SW., 
Washington, DC 20460. A third copy 
should be sent to Jim Kent Variances 
Section, Assistance Branch, PSPD/OSW 
(OS-343), U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington. 
DC 20460. Identify your comments at the 
top with thi3 regulatory docket number. 
"F-89-ALDP-FFFFF'. 

Requests for a hearing should be 
addressed to Joseph Carra, Director, 
Permits and State Programs Division, 
Office of Solid Waste (OS-340), U.S. 
Environmental Protection Agency. 401 M 
Street SW., Washington, DC 20460. 

The RCRA regulatory docket for this 
proposed rule is located at the U.S. 
Environmental Protection Agency. 401 M 
Street SW. (Room M2427), Washington, 
DC 20460. and is available for viewing 
from 9 a.m. to 4 pjn., Monday through 
Friday, excluding Federal holidays. Call 
(202) 475-9327 for appointments. The 
public may copy material from any 
regulatory docket at a cost of $0.15 per 
page. 

FOR FURTHER INFORMATION CONTACT: 

For general information, contact the 
RCRA Hotline, toll free at (800) 424- 
934a or at (202) 382-3000. For technical 
information concerning this notice, 
contact Chichang Chen. Office of Solid 
Waste (OS-343), U.S. Environmental 
Protection Agency, 401 M Street, SW.. 
Washington. DC 20460. (202) 382-4671. 


SUPPLEMENTARY INFORMATION: 

L Background 

A. Authority 

On January 16,1981, as part of its final 
and interim final regulations 
implementing section 3001 of RCRA, 

EPA published an amended list of 
hazardous wastes from non-specific and 
specific sources. This list has been 
amen ded several times, and is published 
in 40 CFR 261.31 and 9 261.32. These 
wastes are listed as hazardous because 
they typically and frequently exhibit one 
or more of the characteristics of 
hazardous wastes identified in subpart 
C of part 261 (/.e., ignitability, 
corrosivity, reactivity, and extraction 
procedure (EP) toxicity) or meet the 
criteria for listing contained in 40 CFR 
261.11 (a)(2) or (a)(3). 

Individual waste streams may vary, 
however, depending on raw materials, 
industrial processes, and other factors. 
Thus, while a waste that is described in 
these regulations generally is hazardous, 
a specific waste from an individual 
facility meeting the listing description 
may not be. For this reason, 40 CFR 
260.20 and 260.22 provide an exclusion 
procedure, allowing persons to 
demonstrate that a specific waste from a 
particular generating facility should not 
be regulated as a hazardous waste. 

To have their wastes excluded, 
petitioners must show that wastes 
generated at their facilities do not meet 
any of the criteria for which the wastes 
were listed. See 40 CFR 260.22(a) and 
the background documents for the listed 
wastes. In addition, the Hazardous and 
Solid Waste Amendments (HSWA) of 
1984 require the Agency to consider any 
factors (including additional 
constituents) other than those for which 
the waste was listed, if there is a 
reasonable basis to believe that such 
additional factors could cause the waste 
to be hazardous. Accordingly, a 
petitioner also must demonstrate that 
the waste does not exhibit any of the 
hazardous waste characteristics (/.e., 
ignitability. reactivity, corrosivity, and 
EP toxicity), and must present sufficient 
information for the Agency to determine 
whether the waste contains any other 
toxicants at hazardous levels. See 40 
CFR 260.22(a), 42 U.S.C. 0921(f), and the 
background documents for the listed 
wastes. Although wastes which are 
"delisted** [i.e., excluded) have been 
evaluated to determine whether or not 
they exhibit any of the characteristics of 
hazardous waste, generators remain 
obligated under RCRA to determine 
whether or not their waste remains non- 
hazardous based on the hazardous 
waste characteristics. 


In addition to wastes listed as 
hazardous in 40 CFR 261.31 and 261.32, 
residues from the treatment, storage, or 
disposal of listed hazardous wastes and 
mixtures containing hazardous wastes 
also are eligible for exclusion and 
remain hazardous wastes until 
excluded. See 40 CFR 261.3 (c) and 
(d)(2). The substantive standard for 
"delisting" a treatment residue or a 
mixture is the same as previously 
described for listed wastes. 

B. Approach Used to Evaluate This 
Petition 

This petition requests a delisting for a 
listed hazardous waste. In making the 
initial delisting determination, the 
Agency evaluated the petitioned waste 
against the listi ng criteria and factors 
cited in 40 CFR 261.11 (a)(2) and (a)(3). 
Based on this review, the Agency 
disagrees with the petitioner's claim that 
the waste is non-hazardous with respect 
to the original listing criteria. (Because 
the Agency found, based on this review, 
that the waste remains hazardous based 
on the factors for which the waste was 
originally listed, EPA today is proposing 
to deny the petition.) EPA also 
evaluated the waste with respect to 
other factors or criteria to assess 
whether there is a reasonable basis to 
believe that such additional factors 
could cause the waste to be hazardous. 
The Agency considered whether the 
waste is acutely toxic, and considered 
the toxicity of the constituents, the 
concentration of the constituents in the 
waste, their tendency to migrate and to 
bioaccumulate, their persistence in the 
environment once released from the 
waste, plausible and specific types of 
management of the petitioned waste, the 
quantities of waste generated, and any 
other additional factors which may 
characterize the petitioned waste. 

For this delisting determination, the 
Agency used such information to 
identify plausible exposure routes for 
hazardous constituents present in the 
petitioned wastes and is proposing to 
use a particular fate and transport 
model to predict the concentration of 
hazardous constituents that may be 
released from the petitioned wastes 
after disposal and to determine the 
potential impact of the unregulated 
disposal of Allegan's petitioned wastes 
on human health and the environment. 
Specifically, the model was used to 
predict compliance-point concentrations 
which wilJ be compared directly to the 
levels of regulatory concern for 
particular hazardous constituents. 

EPA believes that this fate and 
transport model represents a reasonable 
worst-case waste disposal scenario for 
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the petitioned wastes, and that a 
reasonable worst-case scenario is 
appropriate when evaluating whether 
the wastes should be relieved of the 
protective management constraints of 
RCRA subtitle C. Because a delisted 
waste is no longer subject to hazardous 
waste control, the Agency is generally 
unable to predict and does not control 
how a waste will be managed after 
delisting. Therefore, EPA currently 
believes that it is inappropriate to 
consider extensive eite-specific factors. 
For example, a generator may petition 
the Agency for delisting of a metal 
hydroxide sludge which is currently 
being managed in an on-site landfiil and 
provide data on the nearesi drinking 
water well, permeability of the aquifer, 
dispersivitiea. etc. If the Agency we^e to 
base its evaluation solely on these site- 
specific factors, the Agency might 
conclude that the waste, at that specific 
location, cannot affect the closest well, 
and the Agency might grant the petition. 
Upon promulgation of the exclusion, 
however, the generator is under no 
obligation to continue to manage the 
waste at the on-site landfiii. In fact, it is 
likely that the generator will either 
choose to send the delisted waste off 
site immediately, or will eventually 
reach the capacity of the on-site facility 
end subsequently send the waste offsite 
to a facility which may have very 
different hydrogeological and exposure 
conditions. 

Allegan petitioned the Agency for a 
one-time upfront exclusion (for wastes 
that have not yet been generated) based 
on a bench-scale waste treatment 
process a scaled down version of a 
proposed treatment system), untreated 
waste characteristics, and process 
descriptions. The Agency encourages 
the use of upfront delisting petitions 
because they have the advantage of 
allowing the applicant to know what 
treatment levels for constituents should 
be sufficient to render specific wastes 
non-hazardous. before investing in new 
or modified waste treatment systems. 
Therefore, upfront delisting will allow 
new facilities to receive exclusions prior 
to generating waste that, without 
upfront exclusions, would have been 
subject to management as hazardous 
waste. Upfront delistings for existing 
facilities could be processed 
concurrently during construction or 
permitting activities; therefore, new or 
modified treatment systems should be 
capable of producing wastes that are 
considered non-hazardous sooner than 
otherwise would be possible. At the 
same time, conditional batch testing 
requirements to submit data verifying 
that the delisting levels are achieved by 


the fully operational manufacturing/ 
treatment systems will maintain the 
integrity of the delisting program and 
will ensure that only non-hazardous 
wastes are removed from subtitle C 
control. Conditions for upfront 
exclusions which the Agency proposes 
to grant are described on a petition- 
specific basis in the proposed Federal 
Register notice for each exclusion. 
However, because the Agency is 
proposing to deny Allegan's petition it is 
not necessary to specify conditions. 

The Agency also considers the 
applicability of ground-water monitoring 
data during the evaluation of delisting 
petitions. In this case, the Agency 
determined that, because Allegan is 
seeking a one-time upfront exclusion for 
wastes which have not yet been 
generated or disposed of, ground-water 
monitoring data collected from the 
petitioner’s facility would not 
characterize the effects of the petitioned 
wastes on the underlying aquifer at the 
site(s) eventually used for disposal. 
Therefore, the Agency did net consider 
the ground-water monitoring data 
submitted by Alleg'in in the evaluation 
of the petition. 

Finally, the Hazardous and Solid 
Waste Amendments of 1984 specifically 
require the Agency to provide notice 
and an opportunity for comment before 
granting or denying a final exclusion. 
Thus, a final decision will not be made 
until all public comments (including 
those at requested hearings, if any) cn 
today’s proposal are addressed. 

II. Disposition of Delisting Petition 

A Ailegnn Metal Finishing Company, 
Allegan . Michigan 

1. Petition for Exclusion 

Allegan Metal Finishing Company 
(Allegan), located in Allegan, Michigan, 
electroplates carbon steel with zinc 
chloride/zinc cyanide on a job shop 
basis. Allegan petitioned the Agency for 
a one-time upfront exclusion of 
wastewater treatment sludges, presently 
contained on-site in two sand seepage 
lagoons and proposed to he physically 
and chemically stabilized with 10 
percent (by weight) reclaimed lime. 
Allegan’s petitioned wastes are 
presently listed in 40 CFR 261.31 as EP A 
Hazardous Waste No. F0Q6— 
“Wastewater treatment sludges from 
electroplating operations except from 
the following processes: (1) Sulfuric acid 
anodizing of aluminum; (2) tin plating on 
carbon steel; (3) zinc plating (segregated 
basis) on carbon steel; (4) aluminum or 
zinc-aluminum plating on carbon steel: 

(5) clcaning/stripping associated with 
tin, zinc and aluminum plating on 
carbon steel; and (8) chemical etching 
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end milling of aluminum". The listed 
constituents for EPA Hazardous W'aste 
No. FD06 are cadmium, hexavalent 
chromium, nickel, and cyanide 
(ccmplexed) (see 40 CFR part 261, 
appendix VII). 

Allegan petitioned to exclude its lime- 
stabilized lagoon sludges because it 
does not believe that the wastes will 
meet the criteria of the listing. Allegan 
believes that the lime-stabilized lagoon 
sludges, once generated, will be non- 
hazardous because the constituents of 
concern will either be present in 
insignificant concentrations or, if 
present at significant levels, will be in 
essentially immobile forms. Allegan also 
believes that these wastes will not be 
hazaidous for any other reason (/.e., 
there will be no additional constituents 
or factors that could cause the wastes to 
be hazardous). Review of this petition 
included consideration of the original 
listing criteria, as well as the additional 
factors required by the Hazardous and 
Solid Waste Amendments (HSWA) of 
1984. See section 222 of HSWA, 42 
U.S.C. 6921(f), and 40 CFR 260.22(d) (2>- 
(4). Today’s proposal to deny this 
petition for delisting is the result of the 
Agency’s evaluation of Ailegan’s 
pelilion. 

2. Background 

Allegan petitioned the Agency on June 
23,1986 for a one-time upfront exclusion 
of its lagoon sludges, proposed to be 
stabilized with reclaimed lime. 
Additional information was submitted in 
support of its petition on February 18, 
1983, May 12,1986, June 23,1988, 'and 
July 5,1988. In support of its petition. 
Allegan submitted (1) partial 
descriptions of its manufacturing and 
treatment processes, including 
schematic diagrams; (2) a partial list of 
raw materials (and Material Safety Data 
Sheets for all tradename materials) used 
in the manufacturing processes; (3) 
descriptions of procedures for 
stabilizing the lagoon sludges; (4) results 
from total constituent and EP analyses 
on representative samples (bench scale) 
of the lime-stabilized lagoon sludges: (5) 
results from total oil and grease 
analyses on representative, samples 
(bench-scale) of the lime stabilized 
lagoon sludges: (6) results from 
characteristics testing for ignitability 
and reactivity on representative samples 
(bench-scale) of the lime-stabilized 
lagoon sludges, including reactive 
cyanide and reactive sulfide analyses; 
and (?) total constituent analyses for 
those constituents listed in 40 CFR part 
261, appendix IX on one sample of tne 
reclaimed lime, which is to be used in 
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full-scale stabilization of the lagoon 
sludges. 

Allegan electroplates carbon steel 
with zinc chloride and zinc cyanide on a 
job shop basis. Various other metal 
coating operations, including 
chromating, are also conducted at the 
facility. The waste streams from 
Allegan’s manufacturing processes 
contributing to Allegan’s wastewater 
treatment plant include: Zinc chloride 
rinsewaters, zinc cyanide rinsewaters, 
chromate rinsewaters, acid and alkali 
rinsewaters, and boiler blowdown 
rinsewaters. Process wastewaters are 
treated on an individual basis. There are 
basically three waste types: cyanide 
wastes, chromate wastes, and acid and 
alkali wastes. All wastes flow by 
gravity from the plating lines into 
separate wastewater collection sumps. 
Wastes are then transferred to three 
6.000 gallon tanks, which are used a9 
reaction and storage vessels. Treatment 
for each waste type is performed 
batchwise as needed. Cyanide is 
destroyed through alkaline chlorination; 
chromate wastes are pH adjusted with 
acid and treated with sulfur dioxide to 
reduce the hexavalent chromium; the 
acid and alkali wastes are blended 
together to neutralize the waste streams. 
In addition, the chromate and zinc 
waste streams are treated with liquid 
caustic soda to precipitate metals as 
hydroxides. Following chemical 
treatment, wastes are discharged into 
one of two on-site seepage lagoons, also 
referred to as the north and south 
lagoons. (Allegan also claims that the 
only wastes discharged to the lagoons 
are the three waste types noted above.) 
The lagoons act as large sand filters. 

The treated wastewater passes through 
the soil and into the ground water, 
allowing suspended and precipitated 
solids to collect within the lagoons. The 
sludges contained in the two lagoons are 
proposed to be stabilized with 10 
percent reclaimed lime and are the 
subject of today’s notice. The sludges 
have been accumulating in the lagoons 
since late 1981/early 1982. 

In its petition, Allegan provided 
scaled schematics of the two lagoons. 
From these schematics, the Agency 
estimated that the areas of the north and 
south lagoons are approximately 27,000 
square feet and 9,700 square feet, 
respectively. For lagoons like Allegan’s 
(i.e., areas less than 40,000 square feet), 
petitioners are normally requested to 
divide each unit into four quadrants and 
randomly collect five full-depth core 
samples from each quadrant. The five 
full-depth core samples are then 
composited (mixed) by quadrant to 
produce a total of four composite 


samples (per lagoon or bed). See 'Test 
Methods for Evaluating Solid Wastes: 
Physical/Chemical Methods," U.S. EPA, 
Office of Solid Waste and Emergency 
Response, Publication SW-846 (third 
edition), November 1980, and “Petitions 
to Delist Hazardous Wastes—A 
Guidance Manual," U.S. EPA, Office of 
Solid Waste, (EPA/530-SW-85-003), 
April 1985. 

Allegan’s original delisting petition 
submitted on June 23,1986 included 
bench-scale demonstrations of lime 
stabilization of the waste with varied 
amounts of lime. Allegan concluded 
from these demonstrations that 10 
percent reclaimed lime (by weight) 
would effectively stabilize their lagoon 
sludges. The samples used in the bench- 
scale demonstrations, however, were 
only taken from the south lagoon and 
were not collected and composited 
according to the above referenced 
protocols. In addition, Allegan tested 
only one sample (stabilized with 10 
percent lime) for leachable levels of all 
the EP toxic metals. 

The Agency, therefore, requested 
Allegan to submit new sampling and 
analytical data on both lagoons 
following the appropriate delisting 
sampling protocols. On February 18, 
1988, Allegan submitted data for two 
samples which had been stabilized with 
10 percent reclaimed lime (by weight). 
These two samples had been taken from 
a single composite sample which was 
composed of 25 full-depth cores from the 
south lagoon. The Agency did not 
believe that these two samples 
completely characterized the petitioned 
wastes because Allegan collected both 
samples from a single composite and 
this composite was only from one 
lagoon. The Agency believes, 
nevertheless, that these two samples 
adequately represent, for delisting 
purposes, the levels of hazardous 
constituents that are potentially present 
in the south lagoon waste. The Agency, 
therefore, decided to include these 
sample analyses in the evaluation of the 
petitioned south lagoon waste. 

The Agency again requested that 
Allegan collect additional samples to 
complete the characterization of the 
wastes contained in each quadrant of 
both the north and south lagoons. On 
July 5,1988, Allegan submitted analysis 
results for four samples collected from 
the north lagoon and four samples 
collected from the south lagoon that had 
been stabilized with 10 percent 
reclaimed lime (by weight). The Agency 
believes that Allegan used the 
appropriate sampling and compositing 
protocols for these samples. Therefore, a 
total of six lime-stabilized sludge 


samples from the south lagoon and four 
lime-stabilized sludge samples from the 
north lagoon were considered in the 
evaluation of Allegan’s petition. 

The analyses of the two samples 
submitted on February 18,1988 included 
analyses for the total constituent 
concentrations [i.e., mass of a particular 
constituent per mass of waste) of 
cadmium, chromium, nickel, lead, and 
cyanide; the extraction procedure (EP) 
leachate concentrations (i.e., mass of a 
particular constituent per unit volume of 
extract) of the EP toxic metals and 
nickel; and total oil and grease. The 
analyses of the eight samples submitted 
on July 5,1988 included analyses for the 
total constituent and EP leachate 
concentrations of the EP toxic metals, 
nickel, and cyanide. Analyses for total 
oil and grease, total sulfide, reactive 
cyanide and sulfide, and results on the 
characteristic of ignitability were also 
provided. On June 23.1988, Allegan 
submitted analysis data on one sample 
of the reclaimed lime, which is to be 
used in the stabilization of the lagoon 
sludges. This sample was analyzed for 
the total constituent concentrations of 
those constituents listed in 40 CFR part 
261, appendix IX, including the EP toxic 
metals, nickel, cyanide, and sulfide. 

3. Agency Analysis 

Allegan used the following methods 
published in “EPA Methods for 
Chemical Analysis of Water and 
Wastes" to quantify the EP total 
constituent and leachable 
concentrations of the EP toxic metals, 
nickel, cyanide, and sulfide: Arsenic— 
Method 206.2. barium—Method 208.1, 
cadmium—Method 213.1, chromium— 
Method 218.2, lead—Method 239.2, 
mercury—Method 245.1, selenium— 
Method 270.2, silver—Method 272.1, 
nickel—Method 249.1, cyanide—Method 
335.2, and sulfide—Method 376.1. 

Allegan used SW-846 Methods 9010 and 
9030 to quantify the total constituent 
concentrations of reactive cyanide and 
reactive sulfide, respectively. Total 
constituent and EP toxicity analyses of 
the ten bench-scale lime-stabilized 
samples from the February 18,1988 and 
July 5,1988 submittals for the hazardous 
inorganic constituents revealed the 
maximum concentrations reported in 
Table 1. (Analysis for EP leachable 
concentrations of sulfide (or reactive 
sulfide) is not necessary because the 
Agency’s level of regulatory concern is 
based on the total constituent 
concentration of reactive sulfide.) The 
Agency did not evaluate the samples 
collected by Allegan for the original 
bench-scale demonstration (submitted 
on June 23,1986). These samples were 
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not representative of the petitioned the south lagoon and were not collected appropriate protocols, 

wastes since they were only taken from and coirposited according to 

Table 1.—Maximum Total Constituent and EP Leachate Concentrations (ppm) Bench-Scale Lime-Stabilized Lagoon 

Sludges 


Constituents 

Total constituent analyses 

EP leachate analyses 

North 

lagoon 

South 

tegoon 

North lagoon 

South lagoon 

Arsonic .......«. . .. .. 

1.1 

28 

20 

2.230 

40 

0.77 

31 

<0.96 

66 

242 

<0.5 

37.0 

<0.5 

1.6 

37.7 

19 

16,800 

210 

0.83 

55 

<098 

19 

1.020 

<0.5 

4.18 

<0.5 

<0 005 

_ A AO£ 

Barium. . .. 

<u.uct> 


< l-U 

0 110 

0.17 

Chromium.. .«.. . . .. . . 

Lead . . . 

1 0 

0.075 

1.0 

0.0018 

0.35 

n /v\7 o 

Mercury ..«. 

o’ooofs 

0.24 

0.013 

0.026 

0.19 

Nickel .-...«.«.. 

Selenium ........... .... 

S^er . 

U.W/2 

0.043 

004 

Cy ankJe . «. 

Cyanide (reactive) .... . 

Sulfide...«... «, 



Sulfide fceacUve).......«..... 


.... 



*.... 


<: Denotes lhst the constituent wen not detected at the detection f-mrt specified tn tho tat to. 


The detection limits in Table 1 
represent the lowest concentrations 
quantifiable by Allegan, when U9ing the 
appropriate analytical methods to 
analyze the petitioned wastes. 

(Detection limits may vary according to 
the W88te and waste matrix being 
analyzed [i.e. t the "cleanliness" of waste 
matrices varies and "dirty" waste 
matrices may cause interferences, thus 
raising the detection limits.) 

Using SW-846 Method 3540, Allegan 
determined that oil and grease levels 
ranged between 0.0005 and 0.013 percent 
in the bench-scale lime-stabilized 
sludges from the south lagoon. The 
maximum oil and grease content 
reported for the bench-scale lime- 
stabilized sludges from the north lagoon 
was 0.0025 percent. Therefore, the EP 
analyses did not have to be modified in 
accordance with the Oily Waste EP 
(OWEP) methodology. Wastes having 
more than one percent total oil and 
grease may either have significant 
concentrations of constituents of 
concern in the oil phase, which may not 
be assessed using the standard EP 
leachate procedure, or the concentration 
of oil end grease may be sufficient to 
coat the solid phase of the sample and 
interfere with the leaching of metals 
from the sample. See SW-840 Method 
1330. 

Allegan provided test data indicating 
that the bench-scale lirne-stabiiized 
sludges are not ignitable. Allegan 
concluded that because the samples 
were neither liquid nor aqueous in 
nature that they were not corrosive. 
Testing of the bench-scale lime- 
stabilized sludges for reactivity yielded 
negative results. See 40 CFR 261.21, 
281.22, and 261.23, respectively. 


Allegan used SW-646 Methods 7040 
through 7780 to analyze the total 
constituent concentrations of the EP 
toxic metals, nickel, and antimony in the 
reclaimed lime, which is to be used in 
the stabilization of the lagoon sludges. 
Allegan used SW-846 Methods 9010 and 
9030 to analyze the reclaimed lime for 
the total constituent concentrations of 
cyanide and sulfide, respectively. The 
total constituent concentrations of the 
EP toxic metals, nickel, cyanide and 
sulfide reported for the reclaimed lime 
are presented in Table 2. 

Table 2.—Total Constituent Concen¬ 
trations (ppm) Reclaimed Lime Sam¬ 
ple 


Constituents 

Total 

constituent 

analyses 

Antimony...„ 

340 

0.25 

1,200 

4.9 

<1.0 

15 

<0.04 

<20 

0.19 

5.6 

3.7 
820 

Arsenic...««... 

Banum. 

Cadmium___ 

Chromium_______ 

Lead .«... _ .. .. .. 

Mercury______««__«... 

Nickel 

Selenium__ 

Silver... 

Cyanide. 

Sulfide. 



<: Denotes that the constituent was not detected 
at the detection limit specified in the table. 


Allegan submitted a signed 
certification stating that approximately 
1,960 and 1,000 cubic yards of stabilized 
sludge will result from treatment of the 
wastes contained in the north and south 
lagoons, respectively. The Agency 
reviews a petitioner's estimates and, on 
occasion, has requested a petitioner to 
re-evaluate estimated waste volume. 


EPA accepts Allegan's certified estimate 
of 2.960 cubic yards for the total volume 
of lime-stabilized sludge. 

EPA does not generally verify 
submitted test data before proposing 
debating decisions, and has not verified 
the data upon which it proposes to deny 
Allegan’s petition. The sworn affidavit 
submitted with this petition binds the 
petitioner to present truthful and 
accurate results. The Agency, however, 
has initialed a spot-check sampling and 
analysis program to verify the 
representative nature of data for some 
percentage of the submitted petitions, 
and may select facilities likely to be 
proposed for exclusion for spot-check 
sampling. 

4. Agency Evaluation 

The Agency considered the 
appropriateness of alternative disposal 
scenarios for stabilized sludges such as 
Allegan's and decided that disposal in a 
landfill is the most reasonable, worst- 
case scenario for these wastes. Under a 
landfill disposal scenario, the major 
exposure route of concern for any 
hazardous constituents would be 
ingestion of contaminated ground water. 
The Agency evaluated Allegan’s 
petitioned wastes using its vertical and 
horizontal spread (VHS) landfill model 
which predicts the potential for ground¬ 
water contamination from wastes that 
are landfilled. See 50 FR 7882 (February 
20,1985), 50 FR 48898 (November 27, 
1985), and the RCRA public docket for 
these notices for a detailed description 
of the VHS model and its parameters. 
This modeling approach, which includes 
a ground-water transport scenario, was 
used with conservative, generic 
parameters to predict reasonable worst- 
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case contaminant levels in ground water 
at a hypothetical receptor well or 
compliance point (/.e. f the model 
estimates the dilution of a toxicant 
within the aquifer for a specific volume 
of waste). The Agency requests 
comments on the use of the VHS model 
as applied to the evaluation of Allegan’s 
wastes. 

Specifically, the Agency used the VHS 
model to evaluate the mobility of the 
hazardous inorganic constituents 
detected in the EP extract of 
representative samples of Allegan’s 
bench-scale lime-stabilized lagoon 


sludges. The Agency’s evaluation of the 
stabilized lagoon sludges, using the 
estimated waste volume of 2,960 cubic 
yards and the maximum EP leachate 
concentrations reported in the petition 
for the February 18.1988 and July 5,1988 
bench-scale stabilized lagoon sludge 
samples (see Table 1), generated the 
compliance-point concentrations shown 
in Table 3. The Agency did not evaluate 
the mobility of the remaining inorganic 
constituents (/.©., arsenic for both 
lagoons and barium for the north 
lagoon) from Allegan’s bench-scale lime- 
stabilized lagoon sludges because they 


were not detected in the EP extract 
using the appropriate analytical test 
methods (see Table 1). The Agency 
believes that it is inappropriate to 
evaluate non-detectable concentrations 
of a constituent of concern in its 
modeling efforts if the non-detectable 
value was obtained using the 
appropriate analytical method. 
Specifically, if a constituent cannot be 
detected (when using the appropriate 
analytical method), the Agency assumes 
that the constituent is not present and 
therefore does not present a threat to 
either human health or the environment 


Table 3.—VHS Model: Compliance-Point Concentrations (ppm) Bench-Scale Lime-Stabilized Lagoon Sludges 


rinneWi tonfc 

Compliance-point 

concentrations 

Levels of 
regulatory 
concern * 



North 

lagoon 

South 

lagoon 


(*) 

0.015 

0.01 

0.14 

0.00008 

0.033 

0.0018 

0.0036 

0.026 

0.46 

0024 

0.01 

0.14 
n oon9*> 

i n 


l.U 
n ni 


U.V 1 

A AC 


v.UD 

005 

A AAO 

Mercury..... 


U.UWcO 

0.049 

0.001 

0.006 

0.0056 

U.UUc 

A 7 


n m 


w.UI 

A AC 


u.uo 

A 7 


Vt.f 


* See "Docket Report on Health-based Regulatory Levels and Solubilities Used in the Evaluation of Delisting Petitions," June 8. 1988, located in the RCRA public 

rot 


• Leachable barium levels for the North Lagoon were not evaluated using the VHS model because barium was not detected in the EP extract usino aporooriate 
analytical methods. * 


The stabilized lagoon sludge samples 
(as shown in Table 3) exhibited 
cadmium and lead concentrations at the 
compliance point above the health- 
based levels used in delisting 
decisionmaking. Leachable lead levels 
in eight lime-stabilized sludge samples 
(four from each lagoon) failed the VHS 
model evaluation. Four of the ten lime- 
stabilized lagoon sludge samples (two 
from each lagoon) exhibited leachable 
cadmium levels which failed the VHS 
model evaluation. The lagoon sludges 
exhibited barium, chromium, mercury, 
nickel, selenium, silver, and cyanide 
levels at the compliance point below the 
health-based levels used in delisting 
decision-making. 

The concentrations of reactive 
cyanide and reactive 9ulfide in the 
stabilized lagoon sludge (see Table 1] 
are below the Agency's interim 
standards of 250 and 500 ppm, 
respectively. See ’’Interim Agency 
Thresholds for Toxic Gas Generation," 
July 12,1985, Internal Agency 
Memorandum in the RCRA public 
docket Therefore, reactive cyanide and 
sulfide levels are not of concern. 

On the basis of test results and 
information provided by Allegan, 
pursuant to 40 CFR 260.22, the Agency 


believes that Allegan’s stabilized lagoon 
sludges do not exhibit any of the 
characteristics of ignitability, 
corrosivity, or reactivity. See 40 CFR 
261.21, 261.22, and 261.23, respectively. 

The Agency also reviewed Allegan’s 
raw material list and material safety 
data sheets; however, without detailed 
descriptions of the manufacturing 
processes, the Agency was unable to 
determine if the lagoon sludges will 
contain any other hazardous 
constituents [e.g., those listed in 40 CFR 
part 261, appendix VIII) used at the 
facility or formed as by-products in the 
processes. Because Allegan did not 
indicate how the raw materials are used 
in the manufacturing processes or how 
raw materials are segregated from 
process wastes, the Agency believes 
that additional hazardous constituents, 
other than those tested for, could 
potentially be present in the petitioned 
wastes. The Agency typically requires 
petitioners to either provide analytical 
data or mass balance calculations to 
quantify levels of hazardous 
constituents potentially present in 
petitioned wastes. The Agency 
requested this information from Allegan 
on November 18.1987 and April 0,1988; 
however, Allegan did not provide the 


requested information. Because there 
was sufficient basis to propose denial of 
the petition without this information, the 
Agency chose to proceed with the 
review of the petition. 

5. Conclusion 

The Agency believes that Allegan has 
not demonstrated that its petitioned 
wastes will not be hazardous. Based on 
its evaluation of the petition, the Agency 
determined that the composite samples 
collected from the north and south 
lagoons and treated with 10 percent 
reclaimed lime adequately represent 
constituent variation of the hazardous 
inorganic constituents that may occur in 
the wastes petitioned for exclusion. The 
Agency’s evaluation of analytical data 
provided by Allegan indicate that the 
bench-scale lime-stabilized lagoon 
sludges exhibit concentrations of 
leachable cadmium and lead that yield 
compliance-point concentrations 
exceeding the Agency’s health-based 
levels used in delisting decision-making. 
Furthermore, the Agency believes that a 
more complete characterization of 
hazardous constituents in the lagoon 
sludges might have shown the presence 
of other hazardous constituents. The 
Agency proposes to deny Allegan Metal 
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Finishing Company’s petition for a one¬ 
time upfront exclusion of its wastewater 
treatment sludges described in its 
petition as EPA Hazardous Waste No. 
F008 and contained in its two sand 
seepage lagoons at its Allegan, Michigan 
facility. These wastes should continue to 
be subject to regulation under 40 CFR 
parts 260 through 268 and the permitting 
standards of 40 CFR part 270. 

III. Effective Date 

This rule, if finally promulgated, will 
become effective immediately upon such 
final promulgation. The Hazardous and 
Solid Waste Amendments of 1964 
amended section 3010 of RCRA to allow 
rules to become effective in less than six 
months when the regulated community 
does not need the six-month period to 
come into compliance. That is the case 
here, because this rule, if finalized, 
would not change the existing 
requirements for persons generating 
hazardous wastes. This facility has been 
obligated to manage its wastes as 
hazardous before and during the 
Agency’s review of its petition. Because 
a six-month deadline is not necessary to 
achieve the purpose of section 3010, EPA 
believes that this denial should be 
effective immediately upon final 
promulgation. These reasons also 
provide a basis for making this rule 
effective immediately, upon 
promulgation, under the Administrative 
Procedures Act pursuant to 5 U.S.C. 
553(d). 

IV. Regulatory Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. The proposed denial of this 
petition, if promulgated, would not 
impose an economic burden on this 
facility because prior to submitting and 
during review of the petition, this facility 
should have continued to handle its 
wastes as hazardous. The denial of the 
petition means that they are to continue 
managing their wastes as hazardous in 
the manner in which they have been 
doing, economically, and otherwise. 
There is no additional economic impact, 
therefore, due to today’s rule. This 
proposal is not a major regulation, 
therefore, no Regulatory Impact 
Analysis is required. 

V. Regulatory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601-612, whenever an 
agency is required to publish a general 
notice of rulemaking for any proposed or 
final rule, it must prepare and make 
available for public comment a 
regulatory flexibility analysis which 


describes the impact of the rule on 6mall 
entities [i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). The Administrator or a 
delegated representative may certify, 
however, that the rule will not have a 
significant economic impact on a 
substantial number of small entities. 

This amendment, if promulgated, will 
not have an adverse economic impact 
on small entities. The facility included in 
this notice may be considered a small 
entity, however, this rule only affects 
one facility in one industrial segment. 
The overall economic impact therefore, 
on small entities is small. Accordingly, I 
hereby certify that this proposed 
regulation, if promulgated, will not have 
a significant economic impact on a 
substantial number of small entities. 

This regulation, therefore, does not 
require a regulatory flexibility analysis. 

VI. Paperwork Reduction Act 

Information collection and 
recordkeeping requirements associated 
with this proposed rule have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1980 
(Pub. L 90-511, 44 U.S.C. 3501 et seq.) 
and have been assigned OMB Control 
Number 2050-0053. 

VII. List of Subjects In 40 CFR Part 251 

Hazardous Materials, Waste 
treatment and disposal, Recycling. 

Authority: Sec. 3001 RCRA. 42 U.S.C. 6921. 
Dated: October 23,1989. 

Robert Wayland, 

Acting Assistant Administrator, Office of 
Solid Waste and Emergency Response. 

[FR Doc. 89-26105 Filed 11-6-89; 8:45 am] 

BILLING CODE *560-50-11 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

IMM Docket No. 86-283; RM-5222] 

Radio Broadcasting Services; Potosl, 
MO 

AGENCY: Federal Communications 
Commission. 

action: Proposed rule; dismissal of 
petition. 

summary: This document dismisses a 
petition filed by EZ Communications, 
Inc. to substitute FM Channel 267A for 
Channel 249A (vacant) at Potosi, 
Missouri. The proposed substitution was 
intended to enable FM Station KYKY, 

St. Louis, Missouri, to upgrade to a full 
Class C facility. EZ Communications' 


license for KYKY has been modified to 
specify operation as a Cl facility. The 
Cl Channel does not require a channel 
substitution at Potosi, and no other 
interest has been expressed in the 
channel substitution in the community. 
With this action, this proceeding is 
terminated. 

FOR FURTHER INFORMATION CONTACT: 

Kathleen Scheucrle, Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 86-283, 
adopted September 29,1989, and 
released October 27,1989. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW„ Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors. International 
Transcription Service, (202) 857-3800, 
2100 M Street NW., Suite 140, 
Washington, DC 20037. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Federal Communications Commission. 

Karl Kensinger, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 89-25852 Filed 11-6-89; 8:45 am] 
BILUNG CODE *712-01-11 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Parts 611 and 672 

[Docket No. 91050-9250] 

Foreign Fishing; Groundfish of the Gulf 
of Alaska 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of proposed 1990 initial 
specifications of groundfish and 
apportionment of reserves; request for 
comments. 


SUMMARY: NOAA proposes 1990 total 
allowable catches (TACs) and 
apportionments for each category of 
groundfish and apportionment of 
groundfish reserves in the Gulf of 
Alaska. Information relevant to 
management of Pacific halibut bycatch 
and prohibited species catch (PSC) 
limits for fully utilized groundfish 
species, which might pertain to joint 
ventures, is provided. This action is 
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necessary to provide the public with the 
Secretary of Commerce’s (Secretary) 
preliminary determinations of the initial 
TACa, apportionments, PSC limits, and 
reserve apportionments, and to obtain 
public comment on those 
determinations. The intended effect of 
this notice is to provide the Secretary 
with the best available information on 
which to base final 1990 initial 
specifications of TAC and 
apportionments and to provide 
opportunity for public participation in 
this decision-making process. 
date: Comments will be received 
through December 1,1989. 
address: Comments should be sent to 
Steven Pennoyer, Director, Alaska 
Region, National Marine Fisheries 
Service, P.O. Box 021668, Juneau, AK 
99802. 

FOR FURTHER INFORMATION CONTACT! 

Ronald J. Berg (Fishery Management 
Biologist. NMFS), 907-588-7230. 

SUPPLEMENTARY INFORMATION: 

Background 

This notice invites comments on 
management proposals related to 
groundfish management in the Gulf of 
Alaska for the 1990 fishing year. These 
proposals are: (A) Specifications of TAC 
and apportionments among domestic 
annual processing (DAP), joint venture 
processing (JVP), total allowable level of 
foreign fishing (TALFF), and reserves: 

(B) apportionments of groundfish 
reserves, (C) PSC limita for fully utilized 
groundfish species, and (D) assumed 
Pacific halibut bycatch and mortality 
rates. Each of these proposals is 
discussed below: 

(A) Total Allowable Catches 

Specifications of TACs for groundfish 
species in the Gulf of Alaska are 
authorized by the Fishery Management 
Plan for Groundfish of the Gulf of 
Alaska (FMP). This FMP was developed 
under the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act) and is implemented by 
regulations appearing at 50 CFR 611.92 
and part 672. The sura of the TACs for 
all species must fall within the 
combined optimum yield (OY) range of 
116,000-800.000 metric tons (mt), which 
is established for these species. 

TACs are apportioned initially among 
DAP, JVP, reserves, and TALFF for each 
species under § 5 611.92 and 672.20(a)(2). 
DAP amounts are intended for harvest 
by U.S. fishermen for delivery and sale 
to U.S. processors. JVP amounts are 
intended for joint ventures in which U.S. 
fishermen deliver their catches to 
foreign processing vessels authorized to 
receive U.S.-harvested groundfish. 


TALFF amounts are intended for harvest 
by foreign fishermen. The reserves for 
the Gulf of Alaska are 20 percent of the 
TAC for pollock. Pacific cod, and 
flatfishes (formerly referred to as 
'‘flounder”), and the “other species” 
category. These reserve amounts are set 
aside for possible reapportionment to 
DAP or to JVP if the initial 
apportionments prove inadequate. 
Reserves which are not reapportioned to 
DAP may be reapportioned to JVP or 
TALFF. Reserves not reapportioned to 
JVP may be reapportioned to TALFF. 

Under 5 672.20(c)(1). the preliminary 
specifications of DAP will be the 
amounts harvested during the previous 
year plus any additional amounts the 
Secretary finds will be harvested by the 
U.S. fishing industry for delivery to U.S. 
processors. The preliminary 
specifications of JVP will be amounts 
harvested during the previous year plus 
any additional amounts the Secretary 
finds will be harvested by the U.S. 
fishing industry for delivery to foreign 
processors, subject to reductions to 
accommodate increasing DAP. These 
additional amounts will reflect as 
accurately as possible the projected 
increases in U.S. processing and 
harvesting capacity and the extent to 
which U.S. processing and harvesting 
will occur during the coming year. These 
projections will be based on the latest 
reliable information that is available, 
including industry surveys, market data, 
and stated intentions by representatives 
for the U.S. fishing industry. 

The Council met during September 26- 
29,1989, to review information on the 
status of groundfish stocks. Much of that 
information is contained in the Stock 
Assessment and Fishery Evaluation 
(SAFE) Report available from the 
Council upon request. Some additional 
information may also be available to the 
Council at its December 1989 meeting. 
The Council considered 
recommendations made by its Advisory 
Panel (AP), its Scientific and Statistical 
Committee (SSC), and the Plan Team for 
the Gulf of Alaska. For the first time, the 
Plan Team recommended separate 
acceptable biological catches (ABCs) for 
arrowtooth flounder, deepwater flatfish, 
and shallow water flatfish. Deepwater 
flatfish consists of rex sole, Dover sole, 
and flathead sole. The shallow water 
flatfish category consists of rock sole, 
yellowfin sole, butter sole, starry 
flounder, and other flatfish not 
specifically defined. In the past, the 
TACs for these species groups have 
been combined into a single “flounder” 
TAC. The general designation of 
“flatfish” is used for the first time to be 
consistent with a similar general 
designation in the Bering Sea and 


Aleutian Islands. The SSC adopted the 
Plan Team's recommended ABCs for 
sablefish. The SSC recommended ABCs 
for pollock, Pacific cod, flatfish groups, 
and rockfish groups that differed from 
the Plan Team’s. The AP recommended 
TACs for each target species and the 
“other species” category equal to the 
SSC’s recommended ABCs. The Council 
also considered public testimony. 

A summary of the Plan Team’s SAFE 
report, which formed the basis for 
deliberations by the AP, SSC, and the 
Council, and also Council recommended 
TACs for each of the target species and 
“other species” categories follow: 

Pollock 

Results from the 1989 hydroacoustic 
survey of Gulf of Alaska pollock 
indicate a continued decline in the 
abundance of pollock in 1989. The 
continued decline is due to the lack of 
any strong year class recruiting to the 
fishery since the 1979 year class. 
Estimates of the 1989 biomass for ages 
3-1- to 10+ range from 197,000 to 721,000 
mt. A preliminary estimate of age 2+ 
from the 1989 hydroacoustic survey is 
308,000 mt. 

The 1989 stock assessment showed 
that, given the range of recruitment 
possibilities, a quota of 10,000 to 85,000 
mt could be taken in 1990. At this time 
only preliminary information is 
available on the abundance of the 1986- 
88 year classes. However, the 1988 year 
class is likely below average, because 
year classes of age 2 and 3 fish were not 
abundant in the hydroacoustic and 
Fishery data. 

Considering the uncertainty in the 
current condition of the stock in the 
Western/Central Regulatory Area, the 
Plan Team recommended an ABC range 
of 10,000 to 37,500 mt, of which no more 
than 6,250 mt should be harvested from 
the Shelikof Strait District. The Plan 
Team had no new information for 
pollock stocks in the Eastern Gulf of 
Alaska and suggested the 1990 ABC be 
set at the 1989 level of 3,400 mt. The 
Plan Team recommended that a T AC of 
10,000 mt be established between 
151*30' and 147* W. longitudes for data 
collection purposes. 

The SSC believed that the Plan 
Team’s estimated ABC is too 
conservative and recommended, that 
ABC be set at 58,000 mt in the Western/ 
Central Regulatory Area with no more 
than 6,250 mt be allowed for harvest 
from the Shelikof Strait District The 
SSC noted that an ABC of 58,000 mt was 
derived from the most pessimistic 
expectation for recruitment contained in 
the SAFE report and resulted in a 
conservative ABC. It also provides an 













Federal Register / Vol. 54 t No. 214 / Tuesday, November 7, 1989 / Proposed Rules 


48743 


exploitation rate of 9.1 percent similar to 
the level at which stock biomass 
increased from previous low levels in 
the 1970s and similar to the 10 percent 
exploitation rate used in 1989. 

On this basis, the Council adopted a 
preliminary ABC range for pollock of 

13.400 to 61,400 mt for ail of the Gulf of 
Alaska. Of this amount, ABC is set at 
3,750 to 51,750 in the Western/ Central 
Regulatory Area, exclusive of the 
Shelikof Strait District. The ABC for the 
Shelikof Strait District is 6,250 mt No 
information is available to change the 

3.400 mt ABC for pollock in the Eastern 
Regulatory Area. The pollock TAC for 
the Westem/Central Regulatory area, 
excluding Shelikof Strait District, is 
proposed as a point value of 51,750 mt 
within the ABC range of 3,750 to 51,750 
mt for this area. Proposed TACs for the 
Shelikof Strait District and Eastern 
Regulatory Area are 6,250 mt and 3,400 
mt, respectively. 

In addition, the Council proposes that 
a TAC of 10,000 mt of pollock be 
allowed between lSl^O' and 147* W. 
longitudes during January 15-April 15, 
1990. These dates encompass the usual 
pollock spawning period. The Council 
took this action to encourage 
exploratory fishing outside of the known 
spawning areas to determine if 
exploitable spawning stocks exist 
elsewhere. 

Pacific Cod 

The Pacific cod stock in the Gulf of 
Alaska is currently healthy. The best 
estimate of exploitable biomass is 
498,044 mt. Although this value is about 
11 percent less than the estimate of last 
year (558,700 mt), the reduction is 
primarily due to changes made in new 
mathematical procedures used in 
analysis, which in fact produce a better 
fit to the survey biomass estimates. The 
Plan Team recommended an ABC of 
60,500 mt, based on the current 
exploitable biomass and exploitation 
rate of 10 percent. The SSC 
recommended that the ABC should be 
120,000 mt, based on a higher 
exploitation rate of 25 percent. 

The Council adopted a preliminary 
ABC range for Pacific cod of 60,500 to 
120,000 mt, but proposed a preliminary 
TAC equal to 71,200 mt to minimize 
bycatches of Pacific halibut. TAC is 
apportioned to the management area9 as 
follows: Western—13,500 mt; Central— 
52,000 mt; and Eastern—5,700 mt. 

Flatfish 

Flatfish stocks in the Gulf of Alaska 
are in good condition. Biomass 
estimates from surveys conducted in 
1984 and 1987 show that the resource is 
.stable. Current ABCs for flatfish stocks 


were estimated by applying Fand Fo.i 
exploitation rate levels to the 1987 
biomass estimates, resulting in an ABC 
for all flatfish species of 722,000 mt. 
Gulf-wide flatfish catches in 1988 were 
less than 2 percent of this amount 

The Plan Team recommended that the 
flatfish complex be separated into three 
groups with separate ABCs: Deepwater 
flatfish at 171,300 mt; shallow water 
flatfish at 207,100 mt; and arrowtooth 
flounder at 343,300 mt. The Plan Team 
recommended that the ABC be 
apportioned to the individual 
management areas as the biomass is 
distributed. The SSC recommended 
ABCs lower than those recommended 
by the Plan Team on the basis that a 
more conservative exploitation rate is 
more appropriate. Accordingly, 
respective ABCs recommended by the 
SSC are 129,200 mt, 84,500 mt, and 
194,600 mt for the deepwater flatfish, 
shallow water flatfish and arrowtooth 
flounder components of the flatfish 
complex. 

The Council adopted the SSCs ABC 
ranges end proposed preliminary TACs 
that are equal to ABCs for the three 
flatfish categories as follows: 

Deepwater flatfish —129,200 mt 
apportioned among the regulatory areas 
as follows: Western—21,500 mt; Central 
89,900 mt and Eastern—17,800 mt. 

Shallow water flatfish —84,500 mt 
apportioned among the regulatory areas 
as follows: Western—30.200 mt; Central 
52,200 mt; and Eastern—2,100 mt. 

Arrowtooth floundei^-1 94,600 mt 
apportioned among the regulatory areas 
as follows: Western—27,000 mt; Central 
141,000 mt; and Eastern—26,600 mt. 

Sablefish 

The Plan Team recommended an ABC 
range of 25,000 to 36,300 mt for sablefish, 
based on the F 0 .i exploitation rate 
applied to pessimistic and point 
estimates of biomass, respectively. 

These values will be updated by results 
of sablefish longline surveys that were 
underway at the time the Plan Team 
developed the SAFE report Preliminary 
results of a sablefish survey, conducted 
by the Alaska Department of Fish and 
Game in inside waters of Southeastern 
Alaska, indicate a significant decrease 
in catch per unit of effort from 1988 to 
1989. The SSC adopted the Plan Team's 
recommendation for ABC, which in turn 
was adopted by the Council. The 
Council recommends preliminary TACs 
among the regulatory areas and districts 
as follows: Western—3,770 mt; 

Central—11,700 mt: West Yakutat— 
4.550 mt; and Southeast Outside/East 
Yakutat—6.980 mt. 


Rockfish Assemblages 

The same three categories of rockfish 
in the genus Sebastes are proposed to be 
managed in 1990 as in 1989. Tliese 
categories are "other rockfish", pelagic 
shelf rockfish, and demersal shelf 
rockfish. They are described as follows: 

Other rockfish —In the Western and 
Central Regulatory Areas and the 
Eastern Regulatory Area west of 137* W. 
longitude, "other rockfish" means the 18 
species of slope rockfish and the 10 
species of demersal shelf rockfish listed 
in footnotes 5 and 7, respectively, to 
Table 1 of this notice. TACs will be 
established for these combined 
assemblages in these management 
areas. In the Southeast Outside District, 
"other rockfish" means the 18 species of 
slope rockfish, only. TACs will be 
established for this assemblage of 10 
species in the Southeast Outside 
District. 

The Plan Team recommended an ABC 
range of 6,000 to 17,600 mt for the slope 
rockfish assemblage. An F^ 
exploitation rate derived from a 
conservative recruitment function and 
an F=M exploitation rate used to obtain 
the range, were adjusted due to concern 
that the proportion of shortraker and 
rougheye rockfish in the harvest is 
greater than their proportion in the 
assemblage biomass. Therefore, the 
assemblage exploitation rates have been 
adjusted downward to maintain 
exploitation rates of these species at the 
intended rates. The SSC however did 
not believe that reducing ABCs by 50 
percent to protect shortraker and 
rougheye rockfish was warranted, 
because conservative estimates of 
biomass and exploitation rates were 
already used. The SSC recommended an 
ABC of 23,600 mt, which represents the 
midpoint of the ABC ranges that would 
have been obtained without reducing 
the estimates by 60 percent. The Council 
recommends an ABC range of 6,000- 
23,600 mt and proposes TACs be 
apportioned among the regulatory areas 
a9 follows: Western —3,750 mt; 

Central— 6,500 mt, and Eastern —4,750 
mt. 

Pelagic shelf rockfish—In the 
Western, Central, and Eastern 
Regulatory Areas, pelagic shelf rockfish 
means the five rockfish species listed in 
footnote 6 to Table 1 of this notice. The 
Plan Team recommends an ABC range 
of 3,800 to 8,200 mt, based on fishing 
rates obtained from analyses of Pacific 
ocean perch stocks that were applied to 
biomass estimates of pelagic shelf 
rockfish. The SSC recommended an 
ABC of 6.600 mt and the Council 
adopted the SSCs recommendation. The 
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Council recommends that TAC be set 
equal to its 1989 value, apportioned 
among the three regulatory areas as 
follows: Western—1,000 mt; Central— 

4.800 mt; and Eastern 800 mt 

Demersal shelf rockfish —In the 

Southeast Outside District of the 
Eastern Regulatory Area, demersal shelf 
rockfish means the ten rockfish species 
listed in footnote 7 to Table 1 of this 
notice. A TAC of 470 mt is proposed in 
the Southeast Outside District No new 
information exists to estimate total 
biomass, exploitable biomass, or ABC 
for demersal shelf rockfish in the 
Southeast Outside District The State of 
Alaska has adopted a rockfish 
management plan that establishes 
directed fishing quotas for each of the 
five management areas used by the 
State of Alaska, three of which are 
located in the Southeast Outside 
District This plan also provides for 
some retention of demersal shelf 
rockfish in fisheries for other species 
after the closure of the directed fishery. 

A combined quota of 370 mt has been 
established for the directed fishery in 
the three State of Alaska management 
areas that make up the Southeast 
Outside District. Based on past harvest 
records, bycatch needs, in other 
fisheries may be as high as 100 mt. The 
State of Alaska recommended that a 
TAC of 470 mt be set for the Southeast 
Outside District for the 1990 fishing 
year. The SSC did not recommend an 
ABC, but the Council recommends that 
ABC be 470 mt, and set TAC equal to 
ABC. 

Thomyhead Rockfish 

Longline and trawl surveys show 
somewhat conflicting information in 
thomyhead stock trends. Longline 
surveys suggest a decline while trawl 
survey data suggest an increase. 
However, the 1987 trawl survey 
provides the most reliable estimate of 
current exploitable biomass—98,700 mt. 
DAP catches continue to increase, with 
1989 catches through August 12 being 
the highest recorded. The Plan Team 
recommended that ABC be set equal to 

3.800 mt. However, a decline in the 
longline indices suggests that the current 
ABC value may not be sustainable. The 
SSC and the Council adopted the Plan 
Team’s recommendation of a single TAC 
equal to ABC for the entire Gulf of 
Alaska. 

Other Species 

FMP procedures define the TAC for 
this category to be set at 5 percent of the 
sum of the TACs established for the 
target species categories. 

The Council requested that the. 
Secretary propose the above TACs 


under | 672.20(c)(l}. Regulations 
implementing the FMP stipulate that 
initial reserves, equal to 20 percent of 
the TACs for pollock, Pacific cod, 
flatfish, and the “other species** category 
be established for possible 
reapportionment to DAP, JVP, or TALFF. 
The Council did not recommend the 
reserves should be withheld from DAP 
at this time, but instead recommended 
that DAP be set equal to TAC for each 
target species and the “other species'* 
category. Section 672.20(c)(1) requires 
that JVP be set at least equal to amounts 
harvested in 1989, subject to reductions 
to accommodate any increases in DAP. 
Because JVP fishermen did not harvest 
any grounelfish in 1909, the Council did 
not recommend any amounts for JVP. 
TALFF is set equal to zero, because the 
Secretary expects all species will be 
fully utilized by U.S. fishermen in 1990 
in DAP fisheries. 

The Secretary has reviewed the 
Council's recommendations for ABCs 
and the current specifications of TAC 
and DAP and proposes them in this 
notice to allow for public comment. 

Each ABC, TAC, and apportionment to 
DAP is subject to change following the 
December 1989 Council meeting. The 
final determinations of the extent to 
which U.S. processing and harvesting 
will occur during the coining year will 
be made based upon the public 
comments on this notice and a domestic 
processor survey made by the Regional 
Director in November 1989. 

Any additional information on the 
actual plans of U.S. fishermemand 
processors for harvesting and processing 
groundfish will be considered by the 
Secretary when making his final 
decision on the Council 
recommendations for 1990 initial 
apportionments of TACs in the Gulf of 
Alaska. 

(B) Apportionment of Groundfish 
Reserves 

Under § 672.20(a)(2)(i). reserves are 
established for pollock. Pacific cod, 
flatfish, and the “other species*’ 
category. Under 672^0(d)(l)(ii) and 
(d)(3), the Secretary may apportion any 
amounts of any reserve to DAP. At this 
time, the Secretary has determined 
preliminarily that DAP will harvest all 
of the 1990 TACs and proposes that all 
of the reserves be apportioned to DAP. 

(C) PSC Limits For Fully Utilized 
Species 

Section 672.20(b)(1) specifies that if 
the Secretary, after consultation with 
the Council, determines that the TAC for 
any species or species group will be 
fully harvested in the DAP fishery, he 
may specify for each calendar year the 


PSC limit applicable to the JVP and 
TALFF fisheries for that species or 
species group. Any PSC limit specified 
shall be for bycatch only and cannot be 
retained. At this time, no PSC limits are 
provided, because DAP is set equal to 
TAC for each species, precluding any 
JVP and TALFF specifications. 

(D) Assumed Pacific Halibut Bycatch 
and Mortality Rates 

At this time the Secretary is reviewing 
Amendment 18 to the FMP, which 
among other measures, proposes to set 
aside for the 1990 fishing year 
regulations at ( 672.20(0(2)0) that 
specify a framework procedure for 
setting PSC limits for Pacific halibut. 
Should the Secretary approve this 
measure, PSC limits will be established 
and apportioned to trawl and longline 
gear that are equal to 2,000 mt and 750 
mt, respectively, with no further action 
by the Council, which otherwise would 
have recommended initial PSC limits at 
its December 1989 meeting. 

The PSC limits in Amendment 18 were 
derived from industry sources. Assumed 
halibut bycatch and mortality rates that 
might be used while managing the 1990 
groundfish fishery are derived from 
several sources, including older JVP 
catch data and more recent information 
reported by Alaska Department of Fish 
and Game observers on rates 
experienced by vessels while targeting 
on groundfish. These by catch rates, 
expressed as percentages in the 
following tabulation, are proposed for 
use in projecting when the 1990 halibut 
PSC limits might actually be reached 
during the fishing year. These rates are 
subject to adjustment during the fishing 
year on the basis of the best available 
information, which might include actual 
rates during the fishery as observed and 
reported by NMFS observers. 

[Assumed halibut bycatch rates, as percent of total 
catch, by DAP gear type m the Guff of Alaska for 
purposes of managing halibut by catches m 1990] 



Bot¬ 

tom 

trawl 

Mid¬ 

water 

trawl 

Hook- 

and- 

Ime 

Target species 




Roundfish mixed.... 

5.4 



Pollock_ 

5.3 

0.01 


Pacific cod. 

5.1 



Ratfish, 




mixed_ 

3.1 



Fiatf»sh. deep.. 

2.6 



Ratfish, 




shallow_ 

4.6 



Sablefish. 



398 

Pacific cod_ 

— 

— 

220 


Public comment on the 
appropriateness of these rates relative 
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to the health of halibut stocks, fishery- 
experienced rates in 1989, and the goals 
and objectives of the FM? that pertain 
to halibut management are particularly 
requested. 

Public comments are also requested 
on the appropriateness of the estimate 
of halibut mortality assumed for the 
various DAP fisheries as shown in the 
following tabulation. The values of 85 
and 13 percent shown for bottom trawl 
and hook-and-line gear, respectively, 
were recommended by the international 
Pacific Halibut Commission for 1990 
following a study of available 
information on mortality rates, and ore 
proposed by the Council. 


[Assumed halibut mortality rates In percent, tor 
purposes of managing halibut by catches m 1990.1 


Gear type 

Assumed 
mortality in 
1989 

Proposed 
assumed 
mortality in 
1990 

Bottom firawl- 

50 

65* 

Off-bottom Trawl- 

0 

0 


[Assumed halibut mortally rates in percent, for 
purposes of managing hotibut byes'.ches in 1990.1 


Gear type 

Assumed 
mortality in 
1909 

Proposed 
assumed 
mortality in 

1990 

Hook-and-line,,, ,,,, . 

25 

13 



• Relevant to shore-based tiawl vessels. The Pten 
Team will be developing Information for purposes of 
establishing a mortality rate that would be applicable 
to catcher /pr ocessor vessels. 

Public comments on the above 
gToundfish apportionments, reserve 
reapportionments, determinations about 
fully utilized species, and Pacific halibut 
bycatch and mortality assumptions, will 
be accepted by the Secretary for 30 days 
after this notice is filed for public 
inspection with the Office of the Federal 
Register. The Secretary will consider 
timely comments and, after consultation 
with the Council, specify the annual 
TAC for each target species and the 
“other species*' category and 
apportionments thereof among DAP, 


JVP. TALFF, and reserves. These final 
amounts will be published as a notice in 
the Federal Register on or about January 
1,1990. These amounts will replace the 
corresponding amounts that were in 
place during 1S89. 

Other Matters 

This action is taken under $ 611.92 
and i 672.20 and complies with 
Executive Order 12291. 

List of Subjects 

50 CFR Part 611 

Fisheries, Foreign relations, Reporting 
and recordkeeping requirements. 

50 CFR Part 672 

Fisheries, Reporting and 
recordkeeping requirements. 

Authority: 1ft U S.C. 1801 et seg. 

Dated: October 31,1989. 

James £. Douglas, Jr., 

Acting Assistant A dm in istrutor for Fisheries, 
Nation q! Marine Fisheries Senice. 


Table 1 —Preliminary ABCs, TACs, DAPs, JVPs, Reserves, and TALFFs of Groundfish (Metric Tons) for the Western/ 
Central (W/C), Western (W), Central (C), and Eastern (E) Regulatory Areas and in the West Yakutat (WYK), 
Southeast Outside/East Yakutat (SEO/EYK), Gulf-Wide (GW), and Southeast Outside (SEO) Districts of the Gulf 
of Alaska. 


Species 

Area 1 

ABC 

TAC 

Reserve 

DAP 

JVP 

TALFF 

Pnl’nrk . 

W/C_ 

a,750-51,750 

51,750 

0 

51,750 

0 

0 


Shelikof.-. 

6.250 

6.250 

0 

6,250 

0 

0 


F .. .-..L.M.r.-n — rn*~T..Tt~ 

3,400 

3,400 

0 

3,400 

0 

0 


Expenroental_ 

10.000 

10,000 

0 

10,000 

0 

0 

Tnt*l . .. 


£3,400-71,400 

71 400 

0 

71.4C0 

0 

0 

Pacific Cod. ,, ........ 

W..». 

11,500-22,800 

13,500 

0 

13,500 

0 

0 


C._Z"ZZZZZ! 

52,000-87.600 

52 0C0 

0 

52,000 

0 

0 


E. 

4.8O0- 9.600 

6,700 

0 

5,700 

0 

0 

ToirI . ...-. 


60.500-120.500 

71.200 

C 

71,200 

0 

0 

Flatfish* (dfrep-wete*) .... -r .„- irr —m . 

W_ 

21,500 

2^.500 

0 

21,500 

0 

0 



89.900 

89.900 

0 

69 900 

0 

0 


E- 

17,800 

17,600 

0 

17.800 

0 

0 

Tctiil _ . ..... 


129,200 

129,200 

0 

129,200 

0 

0 

( * (etu>'tnuf wtator) . ... 

yy .. 

30.200 

30,200 

0 

30.200 

0 

0 


c.Z.ZZZZZ! 

52.200 

52,200 

0 

52 2C0 

0 

0 


E..___ 

2.100 

2.100 

0 

2,100 

0 

0 

TrrfAl . .. .... 


84,500 

84,500 

0 

34 500 

0 

0 

Ai'cvrooth tlmfrnrf |M ,, , _ .... 

w 

27.000 

27,030 

0 

27,000 

0 

0 



141,000 

141.000 

0 

141.000 

0 

0 


E- 

26.600 

26,600 

0 

2e,G00 

0 

0 

Tftteii ..... ... ._. . . ... 


194,600 

194.600 

0 

194.600 

0 

0 

Sabtefish . .. . . ... 

W 

3,800- 5.300 

3.770 

0 

3,770 

0 

0 


c . ZZZ.Z.Z.Z 

11.200-16,300 

11 700 

0 

11,700 

0 

0 


WYK .... 

4.400- 6,400 

4.550 

0 

4,5 r O 

0 

0 

Total-.,- . . . T,,.... ... ...T-r.-,- t,-.... -rr 

SEO/EYK .. 

5 900- 8,300 

25,000-36.000 

5,980 

26.000 

0 

0 

5,950 

26.000 

0 

0 

0 

0 

Other • • Rocklish ___ 

W ___ 

1,500* 6,797 

3.750 

0 

3,750 

0 

0 


C .~.. 

2,600- 9,983 

6.500 

0 

6.500 

0 

0 

Total ..„.„.. 

E- 

1900- 6,920 

6.000-23.600 

4.750 

15,000 

0 

0 

4,750 

15,000 

0 

0 

0 

0 

Pelagic e shelf rockfrsh. ..... 

w _ 

1.000 

1.000. 

0 

1.000 

o 

o 


cZZZZIZZ.Z 

4,8G0 

4,800 

0 

4.800 

0 

0 


E_ 

800 

800 

0 

800 

0 

0 

Total . „ .. .. 


6,600 

6,600 

0 

6,600 

0 

0 
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Table 1—Preliminary ABCs, TACs, DAPs, JVPs, Reserves, and TALFFs of Groundfish (Metric Tons) for the Western/ 
Central (W/C), Western (W), Central (C), ano Eastern (E) Regulatory Areas ano in the West Yakutat (WYK), 
Southeast Outside/East Yakutat (SEO/EYK), Gulf-Wide (GW), and Southeast Outside (SEO) Districts of the Gulf 
of Alaska.—C ontinued 


Species 

Area 1 

ABC 

TAC 

Reserve 

DAP 

JVP 

TALFF 

Demersal shelf rockfish T .... 

SEO_ 

Unknown 

470 

0 

470 

0 

0 

Thornyhead rockfish... . 

GW. 

3,800 

N/A 

3,800 

30,138 

0 

3,800 

30,138 

0 

0 

Other species *,,,, r , .. . . . . . . 

GW __ 

0 

0 

0 






Tntal .. .. .. 


632,908 

0 

632,808 

0 

0 









1 . See figure 1 of §672.20 for description of regulatory areas/districta. 

2. The category "deepwater flatfish" means rex sole. Dover sole, and flathead sole. 

3. The category "shallow-water flatfish" means roc* sole, yellowfm sole, butter sole, starry flounder, and other flatfish not specifically defined. 

4 . The category "other rockfish" in the Western and Central Regulatory Areas and in the West Yakutat and East Yakutat Districts includes Slope rockfish and 
Demersal shelf rockfish. The category "other rockfish" m the Southeast Outside District includes Slope rockfish. 

5. The category slope rockfish Includes Sebasles polysptnis (Northern rockfish), £ afutus (Pacific ocean perch), £ aleutianus (Rougheye), £ zacentrus 
(Sharpchin). £ borealis (Shortraker). £ aurora (Aurora), £ motanostorrn& (Blackaill), £ goodei (Chilipepper), S. crameri (Darkblotch), £ elongates (Greensinped). £ 
vaneaates (Harlequin). £ wilsoa (Pygmy), £ babcoch (Red banded), £ /ortiaru (Shortbelly), £ dptoproa (Splitnose). £ saxtcola (Stripotail), £ mtmatus (Vermilion), 
and S. reedi (Yellowmouth) 

6. The category pelagic shelf rockfish includes Sebasles melanops (Black) £ mystfnus, (Blue) £ c/liatus (Dusky) £ entomelas (Widow), and £ flavtdus 
(Yellowtail) 

7. The category demersal shelf rockfish includes Sebasles paudspids (Bocaccio). £ nebulosus (China), £ caurinus (Copper), £ maliger (Qulllback), £ proriger 
(Redstnpe), £ hetvomascuiatus (Rosethom), £ brevtsptn/s (Silverarey), £ nigrodnctus (Tiger), £ ruberimis (Yelloweye), £ ptnrvngera (Canary). 

. - ‘ ind octopus. The TAC is equal to 5 | 


8. The category "other species" includes Atka mackerel, sculpms, sharks, skates, eulachon, smelts, and octopus.' 
the target specie*. 


i equal to 5 percent of the TACs of 


[FR Doc. 89-28123 Filed 11-1-89; 3:05 pm] 
8ILUMQ CODE S510-22-M 


50 CFH Parts 611 and 675 

[Docket No. 91046-9246] 

Groundfish of the Bering Sea and 
Aleutian Islands; Foreign Fishing 

agency: National Marine Fisheries 
Service (NMFS). NOAA Commerce. 
action: Notice of preliminary 1990 
initial specifications of groundfish; 
request for comments. 

summary: NOAA proposes 1990 initial 
specifications of total allowable catches 
(TACs) and initial apportionments for 
each category of groundfish in the 
Bering Sea and Aleutian Islands (BSAI) 
8rea. This action is necessary to solicit 
public comments on preliminary 
determinations of the initial 
specifications of TAC and 
apportionments of groundfish that may 
be harvested in the BSAI area In 1990. 
The intended effect of this notice is to 
provide the Secretary of Commerce 
(Secretary) with the best available 
information on which to base final 1990 
initial specifications of TAC and 
apportionments and to provide 
opportunity for public participation in 
this decisionmaking process. 
date: Comments will be received 
through December 1,1989. 
address: Comments should be sent to 
Steven Pennoyer, Director, Alaska 
Region, National Marine Fisheries 
Service, P.O. Box 21668, Juneau. Alaska 
99302-1668. 


FOR FURTHER INFORMATION CONTACT: 

Jay J.C. Ginter, Fishery Management 
Biologist, NMFS, 907-506-7229. 
SUPPLEMENTARY INFORMATION: 
Groundfish fisheries in the BSAI area 
are governed by Federal regulations (at 
50 CFR 611.93 and part 675) which 
implement the Fishery Management 
Plan for the Groundfish Fishery in the 
Bering Sea and Aleutian Islands Area 
(FMP). The FMP was developed by the 
North Pacific Fishery Management 
Council (Council) and approved by the 
Secretary under the Magnuson Fishery 
Conservation and Management AcL 

The FMP and implementing 
regulations require the Secretary, after 
consultation with the Council, to specify 
each calendar year the TAC for each 
target species and the "other species’ 1 
category, the sum of which must be 
within the optimum yield range of 1.4 
million to 2.0 million metric tons (mt) 

(5 675.20(a)(2)). The regulations further 
require the Secretary to annually 
publish preliminary TACs and the 
apportionments of each TAC and solicit 
public comment on these amounts for a 
period of 30 days (5 675.20(a)(7)). Table 
1 and this notice satisfy thi9 
requirement. After considering all timely 
comments and after consultation with 
the Council, the Secretary will publish 
the final annual TACs for 1990 and 
initial apportionments as soon as 
practicable after December 15.1989. 

The specified TACs for each species 
are based on the best available 
biological and socioeconomic 
information. The Council, its Advisory 
Panel (AP), and Scientific and Statistical 
Committee (SSC). at their September 
1989 meetings, reviewed preliminary 


biological information about the 
condition of groundfish stocks in the 
ESAI area. This information was 
compiled by the Council’s BSAI 
groundfish Plan Team and presented in 
the draft Stock Assessment and Fishery 
Evaluation (SAFE) report dated 
September 1989. The Plan Team 
annually produces such a report as the 
first step in the process of specifying 
TACs. The SAFE contains a review of 
the latest scientific analyses and 
estimates of each species’ biomass, 
maximum sustainable yield (MSY), 
acceptable biological catch (ABC), other 
biological parameters, and a summary of 
the economic condition of groundfish 
fisheries off Alaska. 

Procedure fer Estimating ABC 

Calculation of ABC varies among 
species depending on the quality of 
available data and prior knowledge of a 
species’ stock status. The Plan Team ha3 
adopted three steps for estimating 
ABCs. First, the exploitable biomass of a 
stock is estimated. Second, the ABC for 
a stock is calculated by multiplying an 
exploitation rate times the estimated 
exploitable biomass. Various 
exploitation rates or fishing mortality (F) 
rates may be used in this calculation. 

For example, the exploitation rate that 
would produce MSY (F^sy) may be used 
when the stock is known to be in good 
condition, high in abundance and not in 
danger of drastic declines. When 
particular caution is indicated, the more 
conservative F 0 .i harvest strategy is 
used to determine an exploitation rate. 
This strategy determines a level of F at 
which the marginal increase in yield per 
recruit due to an increase in F is 10 
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percent of the mai'ginal yield per recnrit 
in a newly exploited fishery. 

Recruitment refers to the growth of 
juvenile fish into the adult or exploitable 
population. Generally, the F 0 .i harvest 
strategy produces a more conservative 
exploitation rate than Fysy. Another 
alternative is to use historical 
exploitation rates when historical 
fishery data indicate that a stock is not 
adversely affected by such rates. 

Finally, an empirical estimation of ABC 
based on historical catch levels may be 
used when information is insufficient to 
estimate the biomass of a stock. Details 
of this and other calculation procedures 
are discussed in the 1989 draft SAFE 
report which is available on request 
from the Conned. 

A summary of ABCs for each species 
for 1990 end other biological data from 
the 1989 draft SAFE report is provided 
below. The Plan Team will revise the 
draff SAFE report at its November 1989 
meeting and produce a final SAFE 
report with ABC recommendations prior 
to the Council’s December 1989 meeting. 
At that time, the Council will develop 
TAG recommendations to the Secretary 
which are derived from the ABCs and 
adjusted for other biological and 
socioeconomic considerations. The 
TACs may be further adjusted so that 
their sum does not exceed the maximum 
optimum yield allowed by the FMP. For 
purposes of this notice, the Council 
recommended the TACs in Table 1 
based on current biological information 
and ABCs in the draft SAFE report 

Apportionment of TAC 

The amount of TAC for groundfish in 
each species or species group initially is 
reduced by 15 percent. The sum of these 


15 percent amounts is the reserve. The 
reserve is not designated by species or 
species group and any amount of the 
reserve may be reapportioned to a target 
species or the "other species’’ category 
during the year, providing that such 
reapportionments do not result in 
overfishing (5 675.20(a)(3)). 

The initial T AC (ITAC) for each target 
species and the “other species" category 
at the beginning of the yeer, which is 
equal to 85 percent of TAC, is then 
apportioned between the domestic 
annual harvest (DAH) category and the 
total allowable level cf foreign fishing 
(TAJLFF). Each DAH amount is further 
apportioned between two categories of 
U.S. fishing vessels. The domestic 
annual processing (DAP) category 
includes U.S. vessels that process their 
catch on board or deliver it to U.S. fish 
processors. The joint venture processing 
(JVP) category includes U.S. fishing 
vessels working in joint ventures with 
foreign processing vessels authorized to 
receive catches in the U.S. exclusive 
economic zone. In consultation with the 
Council, the initial amounts of BA? and 
fVP are determined by the Director, 
Alaska Region, NMFS (Regional 
Director). The initial DAP and JVP 
amounts for each target species and the 
"other species" category equal the 
actual DAP and JVF of the previous year 
plus any additional amounts the 
Regional Director projects will be used 
by the UB. fishing industry during the 
coming year, subject to available TAC 
and accommodation of DAP. This 
projection is based on the latest reliable 
information that is available. Including 
industry surveys, market data and the 
stated intentions of U.S. fishing industry 
representatives (3 675.20(a)(4)). 


The preliminary TACs, ITACs, 
reserve, and initial apportionments of 
groundfish in the BSAI area for 1909 are 
given in Table 1 of this notice. For 
purposes of tins notice, most of the 
TACs in Table 1 are the same as current 
TACs for 1989 with five exceptions. The 
exceptions include Bering Sea (BS) 
subarea pollock. Pacific cod, yellc wfin 
sole, rock sole, and other flatfish. For BS 
subarea pollock, the Council 
recommended decreasing the 1990 
preliminary TAC relative to the current 
1989 TAC in response to the decreaso in 
projected 1990 ABC relative to the 1989 
ABC. For the other four specie 9 or 
species groups, the Council 
recommended increases in the 1990 
preliminary TACs relative to the current 
TACs for 1989. Except for PadFic cod, all 
cf the projected ABCs of these four 
species or species groups have 
increased relative to their 1989 ABCs. 
The 1990 ABC for Pacific cod is 
projected to be less than it was in 1909 
Nevertheless, stock abundance i 9 
characterized as being very high. In 
recommending DAP and JVP 
apportionments, the Council followed 
the AP recommendation to maintain the 
same proportions existing in the current 
(1989) apportionments, except for 
pollock which was wholly apportioned 
to DAP. Tha Secretary concurs with 
these recommendations for purposes of 
this notice. These amounts are subject 
to change as a result of public comment, 
additional analysis of the biological 
condition of the grotmdfish stocks, 
results of a November survey of 
domestic processing intentions in 1990, 
and consultation with the Council at its 
meeting scheduled for December 5-8, 
1989. 


Table 1.—Preliminary 1990 Total Allowable Catch (TAC) and Apportionments of Groundfish in the Bering Sea and 

Aleutian Islands Area 1 


Species 


Pollock 

BS__ 

At_ 

Pacific cod__ 

SaWefteh 

BS_ 

Al_ 

Aiks mackerel_ 

YoMowfin sole_ 

Rock sole... 

Greenland turbot_ 

Arrowtooth Sounder_ 

Other flatfish_ 

Pacific Ocean perch 

BS_ 

Al_ 

Other rockfish 

BS_ 




TAC 

Initial TAC » 

DAP* 

JVP * 

DAH * 

TALFF* 

1.154,433 

981.268 

9C1.263 

0 

981363 

0 

11.432 

9,717 

9.717 

0 

9,717 

0 

309.200 

262320 

184.500 

78.320 

262,820 

0 

2.380 

2,023 

2,023 

0 

2,023 

0 

2,890 

2,456 

2.456 

0 

2,458 

0 

20,285 

17342 

17,242 

0 

17342 

0 

243.952 

207,359 

22,809 

184,550 

207,359 

0 

102,148 

86,826 

47341 

38.965 

86,626 

0 

6,800 

5,780 

5.612 

166 

5.730 

0 

5,800 

4,930 

4,333 

597 

4.930 

0 

113,906 

96.820 

13,458 

83.362 

98.820 

0 

4,250 

3,613 

3,613 

0 

3.613 

0 

5,100 

4,335 

4,335 

0 

4335 

0 

340 

289 

289 

0 

289 

0 

935 

795 

795 

0 

795 

0 

875 

744 

722 

22 

744 

0 


Al 

Squid.. 
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Table 1— Preliminary 1990 Total Allowable Catch (TAC) and Apportionments of Groundfish in the Bering Sea and 

Aleutian Islanos Area ‘—Continued 


Species 

TAC 

Initial TAC * 

DAP * 

JVP 4 

DAH ■ 

TALFF* 

Other species... 

15,274 

12,983 

8,581 

3,402 

12,983 

0 

Totals.-. 

2.000,000 

1,700,000 

1.310,594 

389.406 

1.700,000 

0 



1 Amounts are in metric tons: arofy to entire Bering Sea (BS) and Aleutian Islands (Al) area unless otherwise soecrfied 

• Initial TAC (17AQ-0.85 of TAC: initial reserve - TAC - IT AC »300.000 8 P ecn,ea 

• DAP-domestic annual processing. 

4 JVP-Joint venture processing. 

• DAH « DAP-f JVP. 

• TALFF -total allowable level of foreign fishing. 


Prohibited Species Catch (PSC) Limits 

Crab and Halibut 

Amendment 12A to the FMP (54 FR 
32642, August 9,1989; corrected at 54 FR 
37489, September 11,1989) established 
PSC limits of red king crab and C. bairdi 
Tanner crab in specific zones of the BS 
subarea, and for Pacific halibut 
throughout the BSAI area. These PSC 
limits are (50 CFR 675.21); 

—200,900 red king crabs applicable to 
Zone 1; 


—one million C. bairdi Tanner crabs 
applicable to Zone 1; 

—three million C. bairdi Tanner crabs 
applicable to Zone 2; 

—4,400 metric tons (mt) of Pacific 
halibut (primary PSC limit) applicable to 
Zones 1 and 2H; and 
—5,333 mt of Pacific halibut 
(secondary PSC limit) applicable to the 
entire BSAI area. 

Each PSC limit is apportioned into 
PSC allowances that are assigned to 


each of four specified fisheries. The 
apportionments proposed in Table 2 of 
this notice are based on the currently 
anticipated bycatch of crabs and halibut 
during the 1990 fishing year. These 
estimates may be revised in December 
1989 when the 1989 bycatch 
performance is better known and fishing 
patterns in 1990 can be better 
anticipated. 


Table 2.—Preliminary 1990 Prohibited Species Catch Allowances 


Fisheries 

Zone 1 

Zone 2 

Zones 

1+2H 
primary 

BSAI— 

wide 

second¬ 

ary 

Red king crab, animals 

DAP flatfish fisheries.-.... 

25,190 

lime 




DAP other fisheries.... ................. _ ... 




JVP flatfish fisheries. 

1 1,010 
162 057 




JVP other fisheries.. ~ ___ _ .. _ _ 





CL bajrdi Tanner crab, animals 

DAP flatfish fisheries. 

1 f ■ Of 

56.501 

A CO cn 

169,502 

1 G7C COO 



DAP other fisheries... 



JVP flatfish fisheries. 

090,9 1 J 

259,240 

• ,y / D.DoSJ 

777 701 



JVP other fisheries-................. 

OC 74C 

r r r,(£\ 

77 007 



Pacific halibut metric tons 

DAP flatfish fisheries. 


77,237 



DAP other f.sheoos.... 



98 

3,768 

119 

JVP flatfish fisheries..-. . . 



4,567 

JVP other fisheries........ 


..T-1-111"." 

430 

104 

521 

• 



126 


Groundfish 

Amendment 12 to the FMP (54 FR 
18519. May 1,1989) provided for annual 
specification of PSC limits for 
groundfish species or species groups for 
which the TAC can be harvested by 
domestic (i.e., DAH) fisheries under 
§ 672.20(a)(6). In practice, these PSC 
limits apply only to JVP fisheries for 
species which have a zero JVP 
apportionment. No PSC limits are 
proposed for foreign fisheries since no 
allocations are recommended for foreign 
directed fishing. Groundfish PSC limits 
are proposed for the 1990 fishing year as 
listed in Table 3 based on 1988 bycatch 
rates. These proposed limits will change 
if the proposed TACs and 
apportionments change and after the 
Plan Team reviews and integrates 1989 
by catch rates. 


Table 3.—PSC Limits for Groundfish 1 


Species 

Initial PSC limits in 
metric tons 


JVP 

TALFF 

Pollock 



Bering Sea... 

43.746 

0 

n 

Aleutian Islands. 

u 

0 

Atka mackerel.. 

4 

o 

Sablefish 



Bering Sea.... 

1 

0 

Aleutian Islands. 

o 

n 

Pacific Ocean perch 



Bering Sea.... 

5 

0 

Aleutian Islands_ 

0 

o 

Other rockfishes 



Bering Sea-- 

2 

0 

Aleutian Islands__ 

0 

0 


1 Z«o PSC limit specified means that no amount 
of a g*ven species may be caught and then discard- 
•d by a JVP or TALFF fishery. Any significant 
bycatch of this species in a JVP or TALFF fishery for 
which a zero amount of PSC limit is specified wiH 


result In closure of target fisheries likely to catch this 
species. 


Summary of Biological Condition and 
ABCs 


Pollock 

The estimated abundance of pollock 
in the eastern Bering Sea (EBS, 
continental shelf area of the BS subarea 
to depths of 100 fathoms) is higher than 
average, but model projections indicate 
that biomass is declining and will 
continue to do so in the near future. 
Based on a cohort analysis, the 
projected exploitable biomass (pollock 
aged 3-9 years) in 1990 will be from 
5,032,000 to 8,192,000 mt, as compared to 
the 1989 estimate of 5,300.000 mt. The 
biomass of EBS pollock is currently 
above the level that will produce MSY. 
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However, if predicted recruitment in the 
near future is correct, biomass is 
expected to decrease. The Plan Team 
recommended an exploitation rate for 
the EDS stock based on the F 0 .i harvest 
strategy. At this rate, the calculated 
ABC for pollock in the EBS is within the 
range of 1,140,000 to 1,470,000 mt. For 
comparison, the ABC of this stock for 
1989 was 1,340,000 mt, which was 
derived using the same exploitation rate. 

The size and dynamics of the pollock 
population in the Aleutian Islands (AI) 
subarea are not well understood. The 
latest survey of the exploitable biomass 
in this subarea was in 1988 and 
produced an estimate of 690,000 mt. 
Based on an assumption that the rate oi 
decline in the pollock biomass in the Al 
subarea was the same as in the BS 
subarea, the Plan Team estimated the Ai 
exploitable biomass in 1989 to be 
649,700 mt. The Plan Team calculated an 
ABC of pollock for the Al subarea to be 
149,400 mt using an exploitation rate of 
23 percent derived from the F 0 i harvest 
strategy. 

Pacific Cod 

The projected exploitable biomass in 
the BSA1 area in 1990 is estimated to be 
1,097,600 mt. Although this is about 8 
percent tower than that estimated last 
year for 1989, the abundance of Pacific 
cod is considered high. Exploitation 
based on the Fusv harvest strategy used 
in 19C9 suggests an exploitation rate of 
31 percent and an ABC of 345,399 mt. For 
1990, however, the Plan Team 
recommended a lower fishing mortality 
rate to account for uncertainty in 
parameter estimates and recent 
increases in catch relative to historic 
catches. The new exploitation rate is 
based on a fishing mortality (F) strategy 
that maximizes the expected logarithm 
of the 8U3tainable yield (F^lsy). The 
more conservative Fmeusy approach 
calculates an ABC for 1990 of 209,200 mt 
which is about 44 percent less than the 
370,600-rat ABC calculated for 1989. The 
exploitation rate indicated by the 
recommended 1990 ABC is 19 percent 
which is roughly equivalent to actual 
exploitation rates since 1984. The SSC 
declined comment on the Fmelsy harvest 
strategy until it reviewed its derivation. 

In the interim, the SSC recommended 
using the F^sy exploitation rate. For 
purposes of this notice, the Council 
recommended an ABC range for Pacific 
cod of 209,200 to 345,399 mt. 

Sablefish 

The relative abundances of sablefish 
in the AI subarea and the EBS have 
been estimated from U.S.-Japan 
cooperative longline surveys conducted 
annually since 1980 and 1982, 


respectively. The 1989 survey was being 
conducted when the Plan Team was 
preparing the draft SAFE report in 
September 1989. For purposes of this 
notice, the projected exploitable 
biomass of sablefish in 1990 is based on 
the most recent trawl (1986) and longline 
(1988) surveys. However, sablefish 
abundance in the EBS may be 
significantly underestimated because of 
killer whale predation on the survey 
catch. With these caveats, the estimated 
exploitable biomass at the beginning of 
1990 for the BS subarea is 20,700 mt and 
60,100 mt for the AI subarea. This 
represents an 18 percent decrease from 
the estimated 1989 exploitable biomass 
in the EBS and a 12 percent decrease in 
the Aleutians. Preliminary assessment of 
the 1989 survey data may moderate this 
decrease in biomass. Due to uncertainty 
of stock abundance, the Plan Team 
recommended a conservative Fo.i 
exploitation strategy. To derive 
recommended ABCs .with this approach, 
the Plan Team applied the Fo.i 
exploitation rate to the biomass of the 
combined Gulf of Alaska, Bering Sea, 
and Aleutian Islands area projected to 
be available at the beginning of 1990. 
Zero recruitment was assumed as there 
has been no indication of strong 
recruitment since the 1977 year class. 

The ABC was then apportioned to the 
individual regions in proportion to the 
most current distribution of biomass 
from the longline survey. The Plan Team 
recommended an ABC range with the 
lower end scaled to the lower 
confidence estimate of the 1984 trawl 
survey and the upper end scaled to the 
sum of individual biomass estimates for 
each region. This resulted in estimated 
ABCs for sablefish for the BS subarea in 
the range of 1,700 to 2,400 mt, and, for 
the AI subarea, in the range of 2,500 to 
0,600 mt. For comparison, the ABCs 
estimated for 1989 were 2,800 mt for the 
BS subarea and 3.400 mt for the AI 
subarea. Full exploitation at the upper 
end of the range in each subarea would 
result in an average annual exploitation 
rate of about 11 percent. 

Atka Mackerel 

Biological surveys in the AI subarea 
that cover the range of this species 
occur only once every three years. As 
with sablefish, data from the latest 
(1989) survey were not available to the 
Plan Team when the draft SAFE report 
was prepared. Abundance cannot be 
accurately estimated due to highly 
localized concentrations of Atka 
mackerel; however, its relative 
abundance appears to be increasing due 
to the recruitment of a strong 1984 year 
class. An ABC for 1890 was estimated 
using the F 0 .i harvesting strategy in a 


catch-at-age analysis and assuming 
constant low recruitment. For 1989, the 
estimated ABC of 21,000 mt was 
calculated as the average of three values 
generated under different natural 
mortality rate assumptions. Because of 
the apparent strength of the 1904 year 
class, the 1990 ABC is recommended to 
be the upper end of a range from 19,000 
to 24,000 mt. 

YeJlowfin Sole 

This is the most abundant flatfish 
species in the EBS and second in 
abundance to pollock among all 
groundfish species managed under the 
FMP. The primary reason for its 
relatively high abundance is the strong 
recruitment of year classes spawned in 
the late 1960s through the mid-1970s. 
Survey and fishery data suggest that the 
yellowfin sole population is at a peak 
level of abundance and that there are 
some stronger than average year classes 
currently recruiting to the exploitable 
population. Based on a cohort analysis, 
the 1990 exploitable biomass is 
projected to be 1,640,000 mt, which 
represents an increase over the 1989 
exploitable biomass of about 7 percent. 
The same Fo.i exploitation strategy used 
in 1989 to derive an ABC estimate is 
used again to calculate ABC for 1990. 
Applying the Fo.i exploitation rate of 17 
percent to the 1990 projected exploitable 
biomass produces an ABC estimate for 
1990 of 279.000 mt. 

Rock Sole 

Trawl survey data indicate that the 
biomass of rock sole is high and appears 
to be increasing. The exploitable 
biomass in 1990 is projected to be 
1.392,700 mt which represents an 
increase over the 1989 exploitable 
biomass of about 9 percent. Because the 
biomass appears to be above the level 
that produces MSY, an F M3Y harvest 
strategy derived from a biomass-based 
cohort analysis was used by the Plan 
Team to determine an exploitation rate 
of 15.5 percent from which to calculate 
an ABC of 222,500 mt. However, the 
Council adopted the SSC 
recommendation to calculate an ABC 
range using an Fmsy exploitation rate 
derived from a dynamic pool model of 
17.6 percent for the lower end and a 
yield-per-recruit model estimate of F 0 .i 
which produces an exploitation rate of 
23 percent for the upper end. This 
approach produces an ABC range of 
245,115 to 320,000 mt. For purposes of 
this notice, the preliminary ABC for rock 
sole is within the range of 222,500 to 
320,000 mt. 
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Greenland Turbot 

The Greenland turbot resource 
continues to decline and is probably 
below its long term average abundance. 
The declining trend, observed since 
1980, is due to poor recruitment and is 
expected to continue into the early 
1990s. The projected exploitable 
biomass for 1990 is estimated to be 
358,600 mt. Forecasts for all 
conservative harvesting strategies, 
including no Fishing, project continued 
declines in biomass. An exploitation 
rate of 5.5 percent, based on the 
conservative Fo.i harvesting strategy, 
would provide an ABC in 1990 of 19,615 
mt. The same strategy was used last 
year to produce the 1989 ABC of 20.300 
rat. However, the Plan Team was unable 
to justify any major directed Fishing on 
Greenland turbot in 1990 due to 
continually low levels of recruitment. 
Therefore, the Plan Team recommended 
setting the 1990 ABC at 7,000 mt which 
approximates actual catches in recent 
years. The SSC noticed technical 
difficulties in comparing biomass 
estimates from the trawl survey and 
stock reduction analysis and 
recommended that the Plan Team do 
certain reassessments of both biomass 
estimates. For purposes of this notice, 
the Council adopted an ABC range of 
from 7.000 to 20,300 mt. 

Arrowtooth Flounder 

The abundance of arrowtooth 
flounder has increased substantially in 
recent years due to progressively 
stronger annual recruitment since 1975. 
This trend appears to be continuing 
based on the 1988 summer trawl survey 
which was the most recent survey data 
available when the draft SAFE report 
was prepared. The exploitable biomass 
of this species in 1990 is projected to be 
433,900 mt. This is an 18 percent 
decrease from last year's estimate of the 
1989 exploitable biomass. This decrease 
is due to an apparent decline in the 
slope component of the population from 
the 1987 to the 1988 trawl surveys. 
However, the 1988 survey indicated that 
less than 20 percent of the EBS 
population occupied slope waters. 
Overall, the 1988 combined shelf and 
slope estimates show a continued 
increase in population abundance. An 
exploitation rate of 31 percent was 
derived from the F mat harvest strategy. 
The 1990 ABC, using this rate, is 
calculated to be 134,500 mt. This 
exploitation rate is the same as that 
used to calculate the 1989 ABC The SSC 
was reluctant to endorse the Fmax 
harvest strategy because it maximizes 
yield in one year without regard to 
maintaining future recruitment. The SSC 


advocated using other exploitation 
strategies such as Fhs Y or Fo.i which 
provide sustainable yields close to the 
maximum obtainable with less risk of 
overfishing. The SSC recommended 
using the F©.i harvest strategy which 
produces an ABC of 65,100 mt. For 
purposes of this notice, the Council 
adopted an ABC range for arrowtooth 
flounder of 65.100 to 134,500 mt. 

Other Flatfish 

This category is composed of flathead 
sole, Alaska plaice, and miscellaneous 
flatFishes. All species in this group 
appear to be in relatively high 
abundance; above the level necessary to 
produce MSY. The exploitable biomass 
of these fishes as a group in 1990 is 
projected to be 1,187,100 mt. This is the 
same amount estimated for 1989 as no 
new abundance data were available 
when the draft SAFE report was 
prepared. Of this total amount. Alaska 
plaice comprises 60 percent, flathead 
sole is 36 percent, and the remaining 4 
percent is comprised of miscellaneous 
flatfishes. The F«sy harvest strategy was 
used for all species in this category due 
to overall high abundance. The Plan 
Team did not compute a separate F ush 
rate but assumed the same rate as rock 
sole (i.e., 15.5 percent) since this species 
and the other flatfishes have similar life 
histories. The resulting ABC for “other 
flatfish” In 1990 is calculated to be 
184,000 mt. The SSC recommended 
computing an ABC consistent with the 
rock sole range using the Fo.i harvest 
strategy for the upper end of the range. 
The Council adopted this approach, 
hence, the 1990 ABC range for “other 
flatfish” is 184,000 to 262,300 mt 

Pacific Ocean Perch (POP) 

This is a species category which 
includes five species of rockflsh in the 
genus Sebastes which inhabit outer 
continental shelf and upper slope areas. 
Generally, POP stocks continue to 
remain low in abundance relative to 
biomass levels during the early 1960s. 
However, the stock is increasing and 
has been determined to be at levels 
slightly below the biomass levels that 
would produce MSY. Survey data 
indicate the potential recruitment of one 
or more strong year classes in the BS 
subarea. The estimated exploitable 
biomass in the BS subarea for 1990 of 
105,400 mt is slightly above the 1989 
estimate and is based on the mean of 
estimates from 1979-1988 trawl surveys 
of the EBS shelf. In the AI subarea, the 
1990 estimated exploitable biomass of 
276,500 mt is unchanged from 1989 and 
is based on the mean of estimates from 
trawl surveys in 1980,1983, and 1986. 

The Plan Team recommended using the 


same 8 percent exploitation rate used 
last year for both subareas to calculate 
ABCs of 6,300 mt and 16,600 mt 
respectively for the BS and AI subareas. 
Both of these exploitation rates were 
derived using the Foa harvest strategy, 
which is intended to provide for some 
rebuilding of the POP species complex. 

Other Rock fish 

This species category includes all 
species of Sebastes and Sebastolobus 
other than those in the POP complex. 
The estimated exploitable biomass for 
1990, based on the same survey data 
and methods used for POP. is 8,000 mt in 
the BS subarea and 18.500 mt in the Ai 
subarea. These estimates compared to 
those for 1989 are slightly increased for 
the BS subarea and unchanged for the 
AI subarea. Likewise, the Plan Team 
recommended no change in the 
exploitation rate of 0 percent, derived 
from the Fo.i harvest strategy, for both 
subareas which produces ABCs of 500 
mt and 1,100 mt respectively for the BS 
and AI subareas. 

Squid 

Information on the distribution, 
abundance, and biology of squid stocks 
is insufficient for standard analysis of 
biomass due to their mainly pelagic drift 
over deep water. Based on historical 
catch data, primarily from foreign 
fisheries, harvests of 10,000 mt annually 
are believed to be sustainable. The 1990 
ABC is recommended to be 10,000 mt. as 
it was for 1989. 

Other Species 

This category includes species of 
sculpins, sharks, skates, eulachon, 
smelts, capelin, and octopus. This group 
of groundfish is currently of minor 
economic value; fishing effort generally 
is not targeted on any of these species. 
However, they have potential economic 
value and are important ecosystem 
components. The estimated exploitable 
biomass of “other species" has 
remained relatively high and in 1990 is 
projected to be 676,200 mt. This is a 
slight increase over the estimated 1989 
exploitable biomass of 673,600 mt 
mostly due to an adjustment in the 
calculations from the trawl survey data. 
No significant change has been seen in 
this stock size since 1986. Harvesting 
this stock close to its historical 9 percent 
exploitation rate appears appropriate 
given that the stock has been near MSY 
levels. Hence, the ABC of “other 
species" in 1990 is calculated to be 
59,000 mt, which is the same as the 1989 
ABC for this species category. 
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Other Matters 

This action is authorized under 50 
CFR 611.93(b) and 675.20, complies with 
Executive Order 12291, and is covered 
by the Regulatory Flexibility Analysis 
prepared for the implementing 
regulations. 

List ef Subjects 

50 CFR Part 611 

Fisheries, Foreign relations. 

50 CFR Pori 675 


Fisheries. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: November 1,1989. 

James E. Douglas, Jr M 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 

[FR Doc. 89-26122 Filed 11-1-89; 3:05 pmj 
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Notices 


Federal Register 

Vol. 54. No. 214 
Tuesday. November 7, 1989 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

Members of Performance Review 
Boards 

agency: U.S. Department of Agriculture. 
action: Notice. 

summary: This document cancels the 
list of Performance Review Board 
members published November 4,1988, 

53 FR 44639, and gives notice of new 
Performance Review Board members. 
EFFECTIVE date: November 7.1989. 

FOR FURTHER INFORMATION CONTACT: 
Evelyn White, Chief, Compensation, 
Employment and Performance 
Management Staff. Office of Personnel, 
U.S. Department of Agriculture, 14th 
Street and Independence Avenue SW., 
Washington, DC 20250, (202/447-2830). 

The membership of the U.S. 
Department of Agriculture’s 
Performance Review Boards include: 
Joan M. Amoldi 
Franklin E. Bailey 
Catherine Bertini 
Keith Bjerke 
Gary R. Blumenthal 
Charles R. Brader 
Mary E. Carter 
Charles E. Caudill 
Naomi D. Churchill 
Keith J. Collins 
Kathleen Connelly 
Lester M. Crawford 
Richard T. Crowder 
Stephen B. Dewhurst 
James R. Donald 
Rosina B. Ducrest 
Gary Scott Dunn 
John L Evans 
John J. Franke, Jr. 

J. Robert Franks 
James Frazier. Jr. 

John Frydenlund 
David R. Galliart 
Bruce L Gardner 
James W. Glosser 
John T. Golden 


Daniel D. Haley 
Glenn Haney 
James V. Hansen 
Glenn J. Hertzler, Jr. 
Charles E. Hess 
Joseph H. Howard 
William J. Hudnall 
Allan S. Johnson 
Myron D. Johnsrud 
John Patrick Jordan 
James M. Kelly 
Paul E. Kindinger 
John E. Lee, Jr. 
Sherman L. Lewis 
John Marshall 
Linda P. Massaro 
John A. Miranowski 
Harry C. Mussman 
Susan Nelson 
Charles J. O’Mara 
Jack C. Parnell 
Ronald D. Plowman 
Ronald J. Prucha 
Alan C. Raul 
William J. Riley, Jr. 

F. Dale Robertson 
Bobby H. Robinson 
Eldon W. Ross 
Jeffrey Rush, Jr. 

George W. Scaling 
Judith A. Segal 
Carol M. Seymour 
Robert R. Shaw 
Robert E. Sherman 
Dallas R. Smith 
Jo Ann R. Smith 
Leon Snead 
James E. Springfield 
W. Scott Steele 
William H. Tallent 
Jack Van Mark 
Roland R. Vautour 
Ann M. Veneman 
Adis Vila 
Lawrence Wachs 
Larry Wilson, Jr. 

Alternates 

i ohn J. Amesen 
ohn S. Bottum 
Angelena V. Bracht 
George A. Braley 
Galen S. Bridge 
Charles A. Bucy 
John B. Campbell 
Thomas J. Clark 
Kenneth L. Deavers 
Richard L Duesterhaus 
Essex E. Finney 
Margaret O’K Glavin 
Earl C. Hadlock 
Clare I. Harris 
Lonnie J. King 


Jonathan I. Kislak 
Edward B. Knipling 
John P. Kratzke 
Joseph J. Leo 
George M. Leonard 
Gary K. Madson 
Philip L Mackie 
Leo V. Mayer 
Kenneth O. McDougall 
Everett L. Mosley 
Floy E. Payton 
John W. Peterson 
William L. Rice 
Larry B. Slagle 
John A. Stevenson 
Alfred Strating 
Ronnie O. Tharrington 
Robert D. Tortora 
Frederic A. Vogel 
Manly S. Wilder 
Michael C. Wilkinson 
Dated: November 2,1989. 

Clayton Yeutter, 

Secretary. 

[FR Doc. 89-26322 Filed 11-6-89; 8:45 am] 

BILUNG CODE 3410-96-M 


Agricultural Research Service 

Availability for Licensing and Intent To 
Grant Exclusive Licenses 

AGENCY: Agricultural Research Service, 
USDA. 

ACTION: Notice of availability and 
intent. 


summary: Notice is hereby given that 
the U.S. Patent Application Serial No. 
07/389.090. “Adherent. 
Autoencapsulating Spray Formulations 
of Biocontrol Agents,” filed August 3, 
1989, is available for licensing and that 
the U.S. Department of Agriculture, 
Agricultural Research Service, intends 
to grant an exclusive license to Abbott 
Laboratories, North Chicago, Illinois. 
dates: Comments must be received on 
or before February 5,1990. 
addresses: Send comments to: USDA- 
ARS-Office of Cooperative Interactions, 
Beltsville Agricultural Research Center, 
Baltimore Boulevard, Building 005, Room 
411. BARC-W, Beltsville, Maryland 
20705. 

FOR FURTHER INFORMATION CONTACT: 

Willard J. Phelps of the Office of 
Cooperative Interactions at the 
Beltsville address given above; 
telephone: 301/344-4032, (FTS) 344-4032. 
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SUPPLEMENTARY INFORMATION: The 

USDA-ARS intends to grant to Abbott 
Laboratories, North Chicago, Illinois, an 
exclusive license to practice the 
invention disclosed in U.S. Patent 
Application Serial No. 07/389.090. 
“Adherent, Autoencapsulating Spray 
Formulations of Biocontrol Agents,** 

Bled August 3.1989. Patent rights to this 
invention are assigned to the United 
States of America as represented by the 
Secretary of Agriculture. It is in the 
public interest to so license this 
invention as Abbott Laboratories has 
submitted a complete and sufficient 
application for a license and has entered 
into a Cooperative Research and 
Development Agreement with ARS 
providing for collaboration in the further 
development of the invention. 

The prospective exclusive license will 
be royalty-bearing, will comply with the 
terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7 and will conform to 
the intent of 15 U.S.C. 3710a. The 
prospective exclusive license may be 
granted unless, within ninety days from 
the date of this published Notice. ARS 
receives written evidence and argument 
which establishes that the grant of the 
license would not be consistent with the 
requirements of 35 U.S.C 209, 37 CFR 
404.7. and the intent 15 U.S.C 3710a. 
William H. Tallent, 

Assistant Administrator. 

|FR Doc. 89-26208 Filed 11-6-89; 8:45 am] 

BILL!NO CODE 3410-03-11 


DEPARTMENT OF COMMERCE 

Bureau of the Census 

[Docket No. 91036-9236] 

Designation of an Urbanized Area for 
Davis, CA 

agency: Bureau of the Census, 
Commerce. 

action: Notice. 

summary: Based on the results of a 
special census conducted May 5.1989, 
the Bureau of Census is designating 
Davis, California as an urbanized area 
under criteria published November 22, 
1985 in the Federal Register (50 FR 
48237). The Davis, California urbanized 
area has a population of 51,903. 

The major geographic components of 
the urbanized area and the population of 
each appear below: 


I. Title, Total Population, and Population 
Inside and Outside of Central City 


Davis, CA, Urbanized 
Area 

Population 

Area in 
square 
miles 

The area.... 

51,903 

98 

Davis city.. 

44.792 

7.1 

Outside central city_ 

7,111 

2.7 


II. Major Geographic Components 



Population 

Area in 
square 
mites 

Yolo County (pt)_ 

51,903 

98 

Davis dn/isron (pt)_ 

51,903 

9.8 

Davis city_ 

44,792 

7.1 


The Census Bureau will provide at 
cost a copy of the special census map 
and an outline map showing the extent 
of the Davis, California urbanized area 
in response to requests. 
address: Persons will requests or 
questions should write to: Robert W. 
Marx, Chief, Geography Division, 
Bureau of the Census, Washington. DC 
20233. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Marx at the address given or 
telephone (301) 763-5636. 

Authority: 13 U.S.C. 4. 

Dated: November 1 , 1989. 

C.L. Kincannon. 

Deputy Director. Bureau of the Census . 

[FR Doc. 89-26193 Filed 11-6-89; 8:45 am) 
BILLING CODE 3510-07-41 


National Oceanic and Atmospheric 
Administration 

SwIm-With-the-Dolphin Programs 

agency: National Marine Fisheries 
Service (NOAA Fisheries). NOAA. 

DOC. 

action: Notice of public hearings and 
availability of a draft environmental 
impact statement. 

summary: NOAA Fisheries has 
prepared a programmatic environmental 
impact statement (E1S) in accordance 
with the National Environmental Policy 
Act. and has scheduled hearings on the 
use of marine mammals in swim-with- 
the-dolphin programs. These programs 
allow a member of the public, including 
any general visitor or customer, to enter 
the water with a captive marine 
mammal for recreational swimming, 
snorkeling or scuba diving activities. 
Provisional authority to conduct these 
programs on an experimental basis 
expires on December 31,1989. NOAA 


Fisheries is considering the 
environmental consequences of swim- 
with-the-dolphin programs and requests 
comments on the draft EIS. In order to 
allow time for full consideration of 
public comment in the Bnal EIS and 
decision, NOAA Fisheries intends to 
extend the provisional authority for the 
four existing programs until March 31, 
1990. 

dates: Hearings on the draft FJS will be 
held in Honolulu, Hawaii on November 
20,1989 at 7-9 p.m., in Islamorada, 
Florida on November 28,1989 at 7-10 
p.m., and in Washington, DC on 
December 4,1989 at 10 a.m.. Written 
comments on the draft EIS are due by 
December 28,1989. 

ADDRESSES: Written comments on the 
draft EIS may be mailed to Dr. Nancy 
Foster, Director. OfBce of Protected 
Resources and Habitat Programs (F/PR), 
NOAA Fisheries, 1335 East-West 
Highway. Silver Spring, MD 20910. A 
copy of the Draft EIS may be obtained 
by writing to this address or from the 
Information Contacts listed below. 
Addresses for the public hearings are: 
Kaimuki Public Library, 1041 Koko Head 
Ave., Honolulu, Hawaii; Cheeca Lodge. 
Milemarker 82.5, Islamorada, Florida; 
and Main Auditorium, Department of 
Commerce, 14th and Constitution 
Avenue NW.. Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Gene Nitta (Hawaii). 808-955-8831; 
Charles Oravetz or Jeff Brown (Florida), 
813-893-3366; faunice Yates 
(Washington. DC), 301-427-2289. Please 
notify one of these individuals at least 
seven days in advance of the hearing if 
you wish to testify at the hearing. 

Dated: October 31,1989. 

Nancy Foster, 

Director, Office of Protected Resources and 
Habitat Programs, National Marine Fisheries 
Service. 

[FR Doc. 89-26141 Filed 11-6-89; 8:45 am] 
BILLING CODE 3510-22-41 


[Docket No. 91051-9251) 

Reef Fish Fishery of the Gulf of Mexico 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of control date for entry 
into the Gulf of Mexico reef fish fishery. 

summary: This notice announces that 
anyone entering the commercial reef fish 
fishery in the Gulf of Mexico and South 
Atlantic after November 1,1989 (control 
date), may not be assured of future 
access to the reef fish resource if a 
management regime is developed and 
implemented that limits the number of 
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participants in the Fishery. This 
announcement is intended to establish 
public awareness of a potential 
eligibility criterion for access to the Gulf 
of Mexico reef fish resource. This 
announcement does not prevent any 
other date for eligibility in the Fishery or 
another method of controlling Fishing 
effort from being proposed and 
implemented. The intended effect of this 
announcement is to discourage new 
entry to the Fishery based on speculation 
while discussions continue on whether 
and how access to the reef Fish resource 
should be controlled. 

FOR FURTHER INFORMATION CONTACT: 
William Turner. NMFS, 813-893-3722. 
SUPPLEMENTARY INFORMATION: 

Background 

The Fishery Management Plan for the 
Reef Fish Fishery of the Gulf of Mexico 
(FMP) was developed in 1981 and is 
currently being amended by the Gulf of 
Mexico Fishery Management Council 
(Council). Amendment 1 was approved 
by the Council on July 13,1989. 

This notice is not part of the proposed 
Amendment 1. However, the Council 
has been requested by its industry 
advisory panel (AP) to develop 
alternative limited access systems for 
review by the industry by 1992. The 
Fishery currently has more participants 
than are necessary to harvest the 
optimum yield (OY). Since the current 
Fishing fleet is capable of harvesting the 
entire reef fish OY, additional fishing 
effort would lead to harvesting 
inefFiciencies. more management 
constraints, and increased conservation 
risks. The Assistant Administrator for 
Fisheries, NOAA, has concurred that the 
Council begin to address this problem 
by developing additional controls on 
fishing effort. Such controls 
contemplated by the Council may 
include those that control access to the 
reef fish fishery. 

To assist the Council, the Assistant 
Administrator has agreed to publish a 
notice in the Federal Register 
announcing that anyone entering the 
reef fish fishery after November 1,1989, 
will not be assured of future 
participation should the Council 
develop, and the Secretary of Commerce 
implement, an effort control regime that 
limits the number of participants in the 
fishery. At its meeting of September 11- 
14,1989, the Council voted to 
recommend this notice and adopted 
November 1,1989, as the control date. 

NMFS and the Council intend, in 
making this announcement, to 
discourage speculative entry into the 
reef fishery while potential entry or 
access control management regimes are 


discussed by the Council and possibly 
developed. If the Council decides to 
develop an access or entry control 
management regime, some fishermen 
who do not currently fish for reef fish in 
the Gulf of Mexico and have never done 
so may decide to enter the fishery for 
the sole purpose of establishing a record 
of making commercial landings of reef 
fish. 

Such a record generally is considered 
indicative of economic dependence on 
the fishery. On this basis, the fishermen 
may successfully lay claim to access to 
a fishery that is otherwise limited to 
traditional participants. New entrants 
may have to buy the fishing rights or a 
permit from an existing participant. 
Hence, initial access to the fishery at 
little or no cost may result in a windall 
gain when selling an access right to a 
new entrant. This speculation often is 
responsible for a rapid increase in 
fishing effort in fisheries already fully or 
over-developed when management 
authorities begin to consider use of a 
limited access management regime. The 
original problems become exacerbated 
by those who seek possible windfall 
gain from the solutions being discussed. 
To help distinguish bona fide, 
established reef fish fishermen from 
speculative entrants to the fishery, a 
management authority may set a control 
date before discussions and planning of 
controlled access regimes begin. 
Fishermen are notified that entering the 
fishery after that date will not 
necessarily assure them of future access 
to the fishery resource on grounds of 
previous participation. Other qualifying 
criteria, such as holding a permit before 
the control date and documentation of 
commercial landings and sales, may be 
applied for entry. 

This announcement establishes 
November 1,1989, as a control date for 
potential use in determining historical or 
traditional participation in the Gulf of 
Mexico reef fish fishery. Thi 9 action 
does not commit the Council or 
Secretary to any particular management 
regime or criterion for entry to the reef 
fish fishery. Fishermen are not 
guaranteed future participation in the 
reef fish fishery regardless of their date 
of entry or intensity of participation in 
the reef fish fishery before or after the 
control date. The Council may choose a 
different control date, or they may 
choose a management regime that does 
not make use of such a date. The 
Council may choose to give variably 
weighted consideration to fishermen in 
the Fishery before and after the control 
date. The Council may choose also to 
take no further action to control entry or 
access to the fishery. 


Authority: 10 U.S.C.. 1801 et seq. 

Dated: November 1,1989. 

|ames E. Douglas, Jr. 

Acting Assistant Administrator for Fisheries. 
(FR Doc. 89-26191 Filed 11-2-89: 3:59 pmj 
BILLING CODE 3510-08-U 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Intelligence Agency Advisory 
Board; Closed Meeting 

agency: Defense Intelligence Agency 

Advisory Board, DOD. 

action: Notice of closed meeting. 

summary: Pursuant to the provisions of 
subsection (d) of section 10 of Public 
Law 92—463, as amended by section 5 of 
Public law 94-^109, notice is hereby given 
that a closed meeting of a panel of the 
DIA Advisory Board has been changed 
as follows: The 14 November 1989 
meeting has been rescheduled to the 
date, time and location listed below. 
date: Wednesday, November 15,1989 
(10:00 a.m. to 3;00 p.m.). 
address: The Pentagon, Washington, 
DC. 

FOR FURTHER INFORMATION CONTACT: 

Lieutenant Colonel John E. Hatlelid, 
USAF, Executive Secretary, DIA 
Advisory Board, Washington, DC 20340- 
1328 (202/373-4930). 

SUPPLEMENTARY INFORMATION: The 
entire meeting is devoted to the 
discussion of classified information as 
defined in section 552b(c)(l), title 5 of 
the United States Code and therefore 
will be closed to the public. Subject 
matter will be used in a special study on 
Intelligence Support to the U&S 
Commands. 

Dated: November 1,1989. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

(FR Doc. 89-2C150 Filed 11-6-69; 8:45 am| 
billing code 38io-oi-m 


Defense Contract Audit Agency 

Privacy Act of 1974; Amend a Record 
System Notice 

AGENCY: Defense Contract Audit Agency 
(DCAA), DOD. 

action: Notice of an amended of a 
system of records for public comment. 

summary: The Defense Contract Audit 
Agency proposes to amend a system of 
records subject to the Privacy Act of 
1974 (5 U.S.C 552a). 
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dates: The proposed action will be 
effective without further notice on 
December 7,1989, unless comments are 
received which would result in a 
contrarv determination. 
address: bend any comments to Mr. 
Dave Henshall. ATTN: CMR, Defense 
Contract Audit Agency, Cameron 
Station, Alexandria, VA 22304-6178. 
Telephone (202) 274-4400. 

SUPPLEMENT ARY INFORMATION: The 
Defense Contract Audit Agency systems 
of records, as prescribed by the Privacy 
Act of 1974 (5 U.S.C. 552a), have been 
published in the Federal Register as 
follows: 

50 FR 22884. May 29.1985 (Compilation, 
changes follow) 

51 FR 18017, May 10.1988 
54 FR 37360, Sep 8.1989 
54 FR 43318, Oct 24.1989 

The specific changes to the record 
system being amended are set forth 
below, followed by the system notice, as 
amended, published in its entirety. The 
notice is not within the purview of 
subsection (r) of the Privacy Act, 5 
U.S.C. 552a, which requires the 
submission of an altered system report. 
L.M. Bynum, 

Alternate OSD Federal Register Liaison 
OfficerDepartment of Defense. 

November 1 , 1989. 

RDCAA 590.8 

System name: 

DCAA Management Information 
System (MIS). 

Changes: 

System name: 

Delete entire entry and replace with 
“Field Audit Office Management 
Information System (FMIS)” 

System location: 

Delete entire entry and replace with 
“Network Operations Branch. Workload 
and Trends Analysis Division. 
Headquarters, Defense Contract Audit 
Agency; DCAA regional offices; and 
DCAA field audit offices. Official 
mailing addresses are published as an 
appendix to DCAA’s compilation of 
systems of record notices.” 

Categories of individuals covered by the 
system: 

Delete entire entry and replace with 
DCAA employees and contractors.” 

Categories of records in the system: 

Delete entire entry and replace with 
Records relating to audit work 
performed in terms of hours expended 
by individual employees, dollar amounts 
audited, exceptions reported, and net 


savings to the government as a result of 
those exceptions; records containing 
contractor and contract information: 
records containing requirements and 
program plan information; and records 
containing Social Security Numbers, pay 
grade and (optionally) address 
information.” 

Authority for maintenance of the 
system: 

Delete 10 U.S.C. 133 and 44 U.S.C. 

2901 from the entry. Add “and E.O. 

9397” to the end of the entry. 

Purpose(s): 

Delete entire entry and replace with 
“To provide managers and supervisors 
in field audit offices with timely, on-line, 
information regarding audit 
requirements, programs, and 
performance: and serve as the source of 
information to be entered and 
consolidated in the Agency Management 
Information System (AMIS).” 

Routine uses of records maintained in 
the system . including categories of users 
and the purpose of such uses: 

Delete the entire entry and replace 
with “The “Blanket Routine Uses” that 
appear at the beginning of DCAA’s 
compilation of systems of records apply 
to this system.” 

Policies and practices for storing, 
retrieving, accessing, retaining and 
disposing of records in the system 

Storage: 

Delete entire entry and replace with 
“Records are maintained in automated 
data systems,” 

Retrievability: 

Delete entire entry and replace with 
“Records are retrieved by organizational 
levels, name of employee, Social 
Security Number, office symbol, audit 
activity codes, or any other combination 
of these identifiers.” 

Safeguards: 

Delete entire entry and replace with 
“Automated records are protected by 
restricted access procedures. Access to 
records is strictly limited to authorized 
officials with a bona fide need for the 
records.” 

Retention and disposal: 

Delete entire entry and replace with 
“Records are retained for two to five 
years and then destroyed by erasure.” 

System manager(s) and address: 

Delete entire entry and replace with 
“Chief, Network Operations Branch, 
Workload and Trends Analysis 
Division, Headquarters, Defense 


Contract Audit Agency, Cameron 
Station. Alexandria, Virginia 22304- 
8178.” 

• • • • • 

RDCAA 590.6 

SYSTEM NAME: 

Field Audit Office Management 
Information System (FMIS). 

system location: 

Network Operations Branch, 
Workload and Trends Analysis 
Division, Headquarters. Defense 
Contract Audit Agency: DCAA regional 
offices; and DCAA field audit offices. 
Official mailing addresses are published 
as an appendix to DCAA’s compilation 
of systems of record notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

DCAA employees and contractors. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records relating to audit work 
performed in terms of hours expended 
by individual employees, dollar amounts 
audited, exceptions reported, and net 
savings to the government as a result of 
those exceptions; records containing 
contractor and contract information; 
records containing requirements and 
program plan information; and records 
containing Social Security Numbers, pay 
grade and (optionally) address 
information. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

5 U.S.C. 301 and E.O. 9397. 

purpose(s): 

To provide managers and supervisors 
in field audit offices with timely, on-line, 
information regarding audit 
requirements, programs, and 
performance: and serve as the source of 
information to be entered and 
consolidated in the Agency Management 
Information System (AMIS). 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SY9TEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

The “Blanket Routine Uses” that 
appear at the beginning of DCAA’s 
compilation of systems of records apply 
to this system: 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM 

STORAGE: 

Records are maintained in automated 
data systems. 
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RETRJEV ABILITY: 

Records are retrieved by 
organizational levels, name of employee. 
Social Security Number, office symbol, 
audit activity codes, or any other 
combination of these identifiers. 

safeguards: 

Automated records are protected by 
restricted access procedures. Access to 
records is strictly limited to authorized 
officials with a bona fide need for the 
records. 

RETENTION AND DISPOSAL: 

Records are retained for two to five 
years and then destroyed by erasure. 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Network Operations Branch, 
Workload and Trends Analysis 
Division, Headquarters, Defense 
Contract Audit Agency, Cameron 
Station, Alexandria, Virginia 22304- 
6178. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the Chief, 
Network Operations Branch, Workload 
and Trends Analysis Division, 
Headquarters, Defense Contract Audit 
Agency, Cameron Station, Alexandria, 
Virginia 22304-6178. 

Individuals must furnish name; Social 
Security Number, approximate date of 
record; and geographic area in which 
consideration was requested for record 
to be located and identified. Official 
mailing addresses are published as an 
appendix to the DCAA’s compilation of 
systems notices. 

RECORD ACCESS PROCEDURE: 

Individuals seeking access to records 
about themselves contained in this 
system of records should address 
written inquiries to the Chief, Network 
Operations Branch, Workload and 
T rends Analysis Division, Headquarters, 
Defense Contract Audit Agency, 
Cameron Station, Alexandria, Virginia 
22304-6178. Official mailing addresses 
are published as an appendix to the 
DCAA’s compilation of systems notices. 

Individuals must furnish name; Social 
Security Number; approximate date of 
record; and geographic area in which 
consideration was requested for record 
to be located and identified. 

CONTESTING RECORD PROCEDURE: 

DCAA rules for accessing records and 
for contesting contents and appealing 
initial agency determinations by the 
individual concerned are published in 
DCAA Instruction Number 5410.10, 
“DCAA Privacy Act Program;" 32 CFR 


part 290a; or may be obtained from the 
system manager. 

RECORO SOURCE CATEGORIES: 

Information, other than data directly 
related to individual employees, is 
obtained by field audit office 
supervisors from audit reports and 
working papers. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc. 89-26151 Filed 11-6-09: 6:45 am] 

BILLING CODE 3810-0 l-M 


Department of the Navy 

CNO Executive Panel Advisory 
Committee; Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Advisory 
Committee Defense Subpanel Task 
Force will meet November 27.1989 from 
9 a.m. to 5 p.m., at 4401 Ford Avenue. 
Alexandria, Virginia. This session will 
be closed to the public. 

The purpose of this meeting is to 
discuss policy and budgetary matters of 
immediate Navy interest. The entire 
agenda of the meeting will consist of 
dicussions of key issues regarding 
national security, maritime defense 
needs, defense policy, planning, and 
budgetary matters of immediate Navy 
interest. These matters constitute 
classified information that is specifically 
authorized by Executive Order to be 
kept secret in the interest of national 
defense and is, in fact, properly 
classified pursuant to such Executive 
Order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(l) of 
title 5, United States Code. 

For further information concerning 
this meeting, contact: Faye Buckman, 
Secretary to the CNO Executive Panel 
Advisory Committee, 4401 Ford Avenue, 
Room 601, Alexandria. Virginia 22302- 
0268, Phone (703) 756-1205. 

Dated: November 2,1939. 

Sandra M. Kay, 

Department of the Navy, Alternate Federal 
Register Liaison Officer. 

[FR Doc. 89-20174 Filed 11-6-09; 8:45 amj 

SILLING CODE 3810-AE-M 


CNO Executive Panel Advisory 
Committee; Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2). notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Advisory 
Committee Defense Subpanel Task 
Force will meet December 11-12,1989 
from 9 a.m. to 5 p.m. each day. at 4401 
Ford Avenue. Alexandria, Virginia. All 
sessions will be closed to the public. 

The purpose of this meeting is to 
discuss policy and budgetary matters of 
immediate Navy interest. The entire 
agenda of the meeting will consist of 
discussions of key issues regarding 
national security, maritime defense 
needs, defense policy, planning, and 
budgetary matters of immediate Navy 
interest. These matters constitute 
classified information that is specifically 
authorized by Executive Order to be 
kept secret in the interest of national 
defense and is, in fact, properly 
classified pursuant to such Executive 
order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(l) of 
title 5, United States Code. 

For further information concerning 
this meeting, contact: Faye Buckman, 
Secretary to the CNO Executive Panel 
Advisory Committee, 4401 Ford Avenue, 
Room 601, Alexandria, Virginia 22302- 
0268. Phone (703) 756-1205. 

Dated: November 2,1989. 

Sandra M. Kay, 

Department of the Navy. Alternate Federal 
Register Liaison Officer. 

|FR Doc. 89-26175 Filed 11-6-89; 8:45 am| 

BILLING CODE 3310-AE-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. ER90-33-000, et al.l 

Energy Services, Inc., et al.; Electric 
Rate, Small Power Production, and 
Interlocking Directorate Filings 

October 31,1989. 

Take notice that the following filings 
have been made with the Commission: 

1. Entergy Services, Inc. 

[Docket No. ER90-38-000) 

Take notice that Entergy Services, Inc. 
(Entergy Services), acting as agent for 
Arkansas Power & Light Company 
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(AP&L) and Entergy Power, Inc. (Entergy 
Power) on October 20,1989 tendered for 
filing a Power Coordination, Interchange 
and Transmission Service Agreement 
between Entergy Power and AP&L 

Entergy Services requests an effective 
date of the later of December 26,1989. or 
the date certain required regulatory 
approvals are received from the 
Arkansas Public Service Commission 
and Securities and Exchange 
Commission. Entergy Services requests 
waiver of the Commission’s notice 
requirements under § 35.11 of the 
Commission’s Regulations, as may be 
required. 

Comment date: November 14,1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Georgia Power Co. 

[Docket No. ER90-2-000] 

Take notice that on October 24,1989, 
Georgia Power Company (Georgia) 
tendered for filing copies of Article III of 
the Rate Computation Manual which 
were inadvertently omitted from its 
October 3,1989, filing in this docket. 

Comment date: November 14,1989. in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Pacific Gas and Electric Co. 

[Docket No. ER90-37-000] 

Take notice that on October 26,1989, 
Pacific Gas and Electric Company 
(PG&E) tendered for filing a supplement 
to Rate Schedule FERC No. 84 
(interconnection agreement between 
PG&E and the Northern California 
Power Agency [NCPAJ. The supplement, 
dated July 28,1989, is an agreement 
between PG&E and the City of Lodi, a 
member-city of NCPA and a signatory of 
the inerconnection agreement. This 
agreement relates to a change in the 
point of interconection at the City of 
Lodi (from Killelea Substation to their 
new Industrial Substation) to 
accommodate increased load growth to 
PG&E’s existing 60 kV system to 
accomodate the new interconnection 
point; operating details for this new 
substation; cost responsibility for tap 
line construction; and provisions for 
future upgrades and disconnection. In 
accordance with the terms of the 
agreement, PG&E has requested an 
effective date of July 28.1989 for this 
supplement. 

Copies of this filing have been served 
upon the City of Lodi, NCPA and the 
California Public Utilities Commission. 

In addition, copies of this Filing are 
available for public inspection in a 
convenient form and place during 
normal business hours at PG&E’s 
General Office in San Francisco and at 


PG&E’s Sacramento Valley Regional 
Office in Sacramento. 

Comment date: November 14,1989, in 
accordance with Standard Paragraph E 
end of this notice. 

4. Potomac Electric Power Co. 

[Docket No. ER89-630-OOO] 

Take notice that on October 13,1989, 
Potomac Electric Power Company 
(PEPCO) tendered for filing additional 
information in response to staffs 
request for clarification of PEPCO’s 
recent filing amending PEPCO FERC 
Rate Schedule No. 74. 

Comment date: November 13,1989, in 
accordance with Standard Paragraph E 
at the end of this notice 

Standard Paragraph 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385,211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-26162 Filed 11-6-89; 8:45 am] 
BILUNG CODE 6717-01-11 


[Docket No. QF90-21-000] 

Foster Wheeler Kauai, Inc.; Application 
for Commission Certification of 
Qualifying Status of a Cogeneration 
Facility 

October 30.1989. 

On October 30,1989, Foster Wheeler 
Kauai, Inc. filed with the Federal Energy 
Regulatory Commission an application 
for certification as a qualifying 
cogeneration facility pursuant to 
S 292.207 of the Commission’s 
regulations. 

According to the application, the 
cogeneration facility (the “Facility”) has 
a net generation capacity of 16.5 MW. 
The Facility is constructed on a 2.713 
acre site at Lihue, Kauai, Hawaii. The 
Facility consists of a bagasse and oil 
fired steam generator, a double 
extraction condensing steam turbine, 


deaerator, boiler feed pumps, feedwater 
heaters, waste fuel handling system, 
emission control equipment and other 
auxiliary equipment. The primary 
energy source is biomass in the form of 
bagasse and oil. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington. DC 
20420, in accordance with Rules 211 and 
214 of the Commissions Rules of 
Practice and Procedure. All such 
motions or protests must be filed no 
later than November 15,1989, and must 
be served on the applicant. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to ma^e 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-26163 Filed 11-6-89; 8:45 am] 

BILLING CODE 6717-01-* 


[Docket Nos. CP90-124-000, et at.) 

ANR Pipeline Co., et a!.; Natural Gas 
Certificate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. ANR Pipline Co. 

[Docket No. CP90-124-000] 

October 30.1989. 

Take notice that on October 25,1989, 
ANR Pipeline Company (ANR). 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP90-124-000 
a request pursuant to § § 157.205 and 
284.223 of the Commission Regulations 
for authorization to transport natural 
gas for Consolidated Fuel Corporation 
(Consolidated), a marketer of natural 
gas, under ANR’s blanket certificate 
issued in Docket No. CP88-532-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

ANR states that the transportation 
service will be provided pursuant to a 
transportation agreement dated March 
2,1989, wherein ANR proposes to 
transport natural gas on an interruptible 
basis for Consolidated. ANR states that 
it would receive the gas at ANR’s 
existing points or receipt in the states of 
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Oklahoma, Louisiana, Texas and 
Kansas and the offshore Louisiana and 
Texas gathering areas and redeliver the 
gas for the account of Consolidated at 
existing interconnections located in the 
state of Ohio. 

ANR proposes to transport on a peak 
day up to 30.G00 dekathermg (dt), with 
an estimated average daily quantity of 
30.000 dt On an annual basis, ANR 
could transport up to 10,950,000 dt. 

ANR also states that no construction 
of new facilities will be required to 
provide this transportation service. 

ANR states that service for 
Consolidated under § 284.223(a) 
commenced September 8,1989, as 
reported in Docket No. ST90-85-000. 

Comment date: December 14,1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

2. Northern Natural Gas Co., Division of 
Enron Corp. 

[Docket No. CP90-133-000] 

October 30,1989. 

Take notice that on October 26,1989. 
Northern Natural Gas Company, Divsion 
cf Enron Corp. (Northern), 1400 Smith 
Street. P.O. Box 1188. Houston, Texas 
77251-1188, filed in Docket No. CP90- 
133-000 a request pursuant to S 157.205 
of the Commission’s Regulations under 
the Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Citizens Gas Supply 
Corporation (Citizens), a marketer of 
natural gas, under Northern’s blanket 
certificate issued in Docket No. CP86- 
435-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Northern proposes to transport, on an 
interruptible basis up to 100.000 MMBtu 
equivalent of natural gas on a peak day. 
75,000 MMBtu equivalent on an average 
day. and 36,500.000 MMBtu equivalent 
on an annual basis for Citizens. It is 
stated that Northern would receive the 
gas for Citizens' account at designated 
points on Northern’s system and would 
deliver equivalent volumes at 
designated points on Northern’s system. 
It is asserted that the service would be 
effected using existing facilities and 
would require no construction of 
additional facilities. It is explained that 
the transportation service commenced 
September 2,1989, under the self- 
implementing authorization provisions 
of 8 284.223 of the Commission's 
Regulations, as reported in Docket No. 
ST89-4821. 

Comment date: December 14.1989. in 
accordance with Standard Paragraph G 
at the end of this notice. 


3. Northwest Pipeline Corp. 

(Docket No. CP90-135-000) 

October 30.19B5. 

Take notice that on October 26.1989, 
Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake 
City, Utah 84108 filed in Docket No. 
CP90-135-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas on behalf of 
Cyanco Company (Cyanco). under its 
blanket authorization issued in Docket 
No. CP86-578-000 pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Northwest would perform the 
proposed interruptible transportation 
service for Cy anco an end user of 
natural gas, pursuant to a transportation 
agreement dated April 11,1989, as 
amended July 13,1989, under its Rate 
Schedule TI-1. The term of the 
transportation agreement i9 from April 
11,1989, and shall remain in full force 
and effect until May 1,1990, and month 
to month thereafter, subject to 
termination upon 30 business days 
written notice to the other party. 
Northwest proposes to transport on a 
peak day up to 10,000 MMBtu; on an 
average day up to 100 MMBtu; and on 
an annual basis 36,500 MMBtu for 
Cyanco. Northwest proposes to 
transport the subject gas through its 
system from any transportation receipt 
point on its system to any transportation 
delivery point on its system. Northwest 
avers that no new facilities are required 
to provide the proposed service. 

It is explained that the proposed 
service is currently being performed 
pursuant to the 120-day self- 
implementing provision of 
8 284.223(a)(1) of the Commission’s 
Regulations. Northwest commenced 
such self-implementing service on 
September 22,1989, as reported in 
Docket No. ST90-168-000. 

Comment date: December 14.1989. in 
accordance with Standard Paragraph G 
at the end of this notice. 

4. Moraine Pipeline Co. 

(Docket No. CP90-111-000; Docket No. CP90- 
113-000] 

October 30.1989. 

Take notice that on October 23,1989, 
Moraine Pipeline Company (Moraine). 

701 East 22nd Street, Lombard, Illinois, 
60148, filed in Docket Nos. CP90-111-000 
and CP90-113-000requests pursuant to 


1 These dockets are not consolidated. 


§ § 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act, to transport natural 
gas under its blanket certificate issued 
in Docket No. CP86-492, on behulf of 
Carnation Company (Carnation), an 
end-user, and BP Gas Marketing 
Company (BP Gas), all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Moraine indicates in Docket No. 
CP90-111-000 that service commenced 
September 1,1989, as reported in Docket 
No. ST89-4857 and estimates the 
volumes transported to be 1,800 MMBtu 
per day on a peak day and average day, 
plus 657,000 MMBtu on an annual basis 
for Carnation. The receipt point is the 
interconnection between Natural Gas 
Pipeline Company of America (NGPL) 
and Moraine located at Crayslake in 
Lake County, Illinois and the delivery 
point is the interconnection between 
Moraine and Wisconsin Natural Gas 
Company (WNG) in Kenosha County, 
Wisconsin, it is stated. 

Moraine indicates in Docket No. 
CP90-113-000 that service commenced 
September 8.1989, 89 reported in Docket 
No. ST90-193 and estimates the volumes 
transported to be 150.000 MMBtu on a 
peak day, 25,000 MMBtu on an average 
day, and 9,125,000 MMBtu on an annual 
basis for BP Gas. Moraine would also 
transport any additional volumes 
accepted pursuant to the overrun 
provisions of its Rate Schedule (ITS). 

The receipt point is the interconnection 
between NGPL and Moraine located at 
Grayslake in Lake County, Illinois and 
the delivery point is the interconnection 
between Moraine and WNG, it is stated. 

Moraine also states that no new 
facilities are to be constructed. 

Comment date: December 14,1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

5. ANR Pipeline Co. 

[Docket No. CP90-119-000] 

October 30.1989. 

Take notice that on October 24,1989, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP90-119-000. 
a request pursuant to 5 5 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act, to transport 
natural gas under its blanket certificate 
issued in Docket No. CP88-532-000, on 
behalf of Entrade Corp. (Entrade}, a 
marketer, all as more fully set forth in 
the request on file with the Commission 
and open to public inspection. 

ANR indicates in Docket No. CP90- 
119-000 that service commenced 
September 1,1989, as reported in Docket 
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No. ST90-66-000 and estimates the 
volumes transported to be 100.000 dth 
per day on a peak day and average day, 
plus 36,500,000 dth on an annual basis 
for Entrade. ANR indicates that it will 
receive the gas at its existing point of 
receipt located in the states of 
Oklahoma, Louisiana, Kansas, and 
Texas and the Offshore Texas and 
Louisiana gathering areas and redeliver 
the gas for the account of Entrade at 
existing interconnections located in the 
state of Indiana. 

ANR also states that no new facilities 
are to be constructed. 

Comment date: December 14,1989. in 
accordance with Standard Paragraph G 
at the end of this notice. 

8. ANR Pipeline Co. 

[Docket No. CP9O-127-C00] 

October 30,1989. 

Take notice that on October 25,1989. 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP90-127-000 
a request pursuant to Section 157.205 of 
the Commissions Regulations (18CFR 
157.205) for authorization to transport 
natural gas on behalf of End Users 
Supply System (End Users), a marketer 
of natural gas, under ANR’s blanket 
certificate issued in Docket No. CP88- 
532-000 pursuant to section 7 of the 
Natural Gas Act. all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

ANR proposes to transport on an 
interruptible basis up to 25,000 dt 
equivalent on a peak day for End Users, 
25,000 dt equivalent on an average day 
and 9,125.000 dt equivalent on an annual 
basis for End Users. It is stated that 
ANR would receive the gas at 
designated points on ANR’s system in 
Oklahoma, Kansas, Texas. Louisiana, 
offshore Texas, offshore Louisiana, 
Wisconsin, and Ohio, and would deliver 
equivalent volumes at designated points 
on ANR’s system in Illinois. It is 
asserted that the transportation would 
be effected using existing facilities and 
that no construction of additional 
facilities would be required. It is 
explained that the transportation service 
commenced September 7,1989. under 
the self-implementing authorization of 
§ 284.223 of the Commission's 
Regulations, as reported in Docket No. 
ST90-83. 

Comment date: December 14,1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. ANR Pipeline Co. 

[Docket No. CP90-117-000] 

October 30.1939. 

Take notice that on October 24,1989, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit. Michigan 
48243, filed in Docket No. CP90-117-000 
a request pursuant to 5 8 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act (18 CFR 
157.205) for authorization to transport 
natural gas on behalf of Southern Gas 
Company (Southern), under the blanket 
certificate issued in Docket No. CP88- 
532-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

ANR states that pursuant to a 
Transportation Agreement dated August 
22,1989, it proposes to transport, on an 
interruptible basis, up to a maximum of 
20,000 dth of natural gas for Southern 
under Rate Schedule ITS. ANR states 
that it would receive the gas at ANR’s 
existing points of receipt located in 
offshore Texas gathering area and 
redeliver the gas for the account of 
Southern at existing interconnections 
located in offshore Texas gathering 
area. 

ANR also states that will transport 
approximately 20.000 dth on an average 
day and approximately 7,300,000 dth on 
an annual basis. 

ANR further states that it commenced 
this service on September 1,1989, as 
reported in Docket No. CP90-49-000. 

Comment date: December 14.1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

8. Texas Gas Transmission Corp. 

[Docket No. CP90-121-000) 

October 30.1989. 

Take notice that on October 24,1989, 
Texas Gas Transmission Corporation 
(Texas Gas), 300 Frederica Street, 
Owensboro, Kentucky 42301, filed in 
Docket No. CP90-121-000 a request 
pursuant to § § 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of PSI, Inc. (PSI), under the 
blanket certificate issued in Docket No. 
CP88-686-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

Texas Gas states that pursuant to a 
Transportation Agreement dated 
December 27,1988, it proposes to 
transport, on an interruptible basis, up 
to a maximum of 50.000 MMbtu of 


natural gas for PSI under Rate Schedule 
IT. 

Texas Gas also states that it will 
transport approximately 25,000 MMbtu 
and approximately 9,125,000 MMbtu on 
an annual basis. 

Texas Gas further states that it 
commenced this service on September 
13,1989, as reported in Docket No. 
ST90-13-000. 

Comment date: December 14,1989. in 
accordance with Standard Paragraph G 
at the end of this notice. 

9. ANR Pipeline Co. 

[Docket No. CP90-126-000) 

October 30.1989. 

Take notice that on October 25,1909, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP90-126-000, 
a request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide a 
transportation service for Hunt 
Petroleum Corporation (Hunt), a 
marketer, under ANR’s blanket 
certificate issued in Docket No. CP88- 
532-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

ANR states that the transportation 
service would be provided pursuant to a 
transportation agreement wherein ANR 
proposes to transport up to 10,000 
dekatherms (dt) per day equivalent of 
natural gas. on an interruptible basis, for 
Hunt. ANR further states that it would 
receive the natural gas at ANR’s existing 
points of receipt located in the offshore 
Louisiana gathering area and would 
redeliver the natural gas for the account 
of Hunt at existing interconnections 
located in the stale of Louisiana. ANR 
indicates that the average day and 
annual volumes of natural gas to be 
transported would be 10,000 dt and 
3,650,000 dt, respectively. 

ANR states that service under 
S 284.223(a) of the Commission’s 
Regulations (18 CFR 284.223(a)) 
commenced on September 1,1989, as 
reported in Docket No. ST90-47-000. 

Comment date: December 14,1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

10. Stingray Pipeline Co. 

[Docket No. CP90-109-000] 

October 30,1980. 

Take notice that on October 23,1989, 
Stingray Pipeline Company (Stingray), 
701 East 22nd Street. Lombard, Illinois 
60148, filed in Docket No. CP90-109-000 
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a request pursuant to $ 157.205 of the 
Commission’s Regulations (18 CFR 
157.205) for authorization to transport 
natural gas for Unicorp Energy, Inc. 
(Unicorp), a marketer of natural gas, 
under Stingray’s Order No. 509 blanket 
authorization pursuant to section 7 of 
the Natural Gas Act ail as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Stingray states that it would transport 
on an interruptible basis, up to 150.00 
MMBtu equivalent of natural gas on a 
peak day. 100.000 MMBtu equivalent on 
an average day and 38,500,000 MMBtu 
equivalent on an annual basis. It is 
stated that Stingray would receive the 
gas receipt points on Stingray’s system 
in Louisiana, offshore Louisiana and 
offshore Texas and would deliver 
equivalent volumes of gas in Louisiana 
and offshore Texas. It is further stated 
that the transportation service would be 
effected using existing facilities and 
would require no construction of 
additional facilities. It is explained that 
the transportation service commenced 
October 1,1989, under the automatic 
authorization provisions of J 284.223 of 
the Commission’s Regulations. 

Comment dote: December 14 1989. in 
accordance with Standard Paragraph G 
at the end of this notice. 

11. Arkla Exploration Co. 

Mississippi River Transmission Corp. 

[Docket No. C18&-52? -000: Docket No. CP89- 
2043-000] 

October 31,1989. 

Take notice that on August 31. 1389, 
Arkla Exploration Company (Arkla) of 
525 Milam Street, Shreveport. Louisiana 
71102-3523. and Mississippi River 
Transmission Corporation (MRT) of 9900 
Clayton Road, St. Louis. Missouri 03124, 
Hied a joint application pursuant to 
section 7 of the Natural Gas Act and the 
Federal Energy Regulatory 1 
Commission s (Commission) regulations 
thereunder for (1) a certificate of public 
convenience and necessity authorizing 
Aikla to make sales of natural gas io 
MRT. as total successor lo MRT, from 
production properties located in Bossier 
Parish. Louisiana, and (2) authorization 
for MRT to abandon by transfer to Arkla 
these production properties and related 
facilities which are used in the sale of 
the natural gas, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Applicants state that MRT proposes 
to transfer these properties to Arkla 
effective as of the date all necessary 
regulatory' requirements have been 
satisfied. The gas from the properties 


has been transferred internally within 
MRT for use as part of its system 
supply. Arkla now proposes to make 
sales from the subject properties to MRT 
pursuant to a contract between Arkla 
and MRT dated January 1,1989. 
According to Applicants, the gas from 
the subject properties qualifies for 
pricing as NGPA section 104 
replacement contract gas. 

Comment dots: November 20.1989, in 
accordance with Standard Paragraph J 
at the end of this notice. 

12. ANR Pipeline Co. 

[Docket No. CP90-123-000) 

October 31.1989. 

Take notice that on October 25,1989. 
ANR Pipeline Company (ANR). 500 
Renaissance Center, Detroit, Michigan 
48243. filed in Docket No. CP90-128-000 
a request pursuant to S 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Northwestern Mutual Life 
Insurance Company (Northwestern), a 
marketer, under its blanket 
authorization issued in Docket No. 
CP88-532-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open io public 
inspection. 

ANR would perform the proposed 
interruptible transportation service for 
Northwestern, pursuant to an 
interruptible transportation service 
agreement dated April 27,1989. The 
transportation agreement is effective for 
a term until 120 days from the day of 
initial deliveries, and thereafter until 
December 31,1995, and month to month 
thereafter until terminated by either 
party on thirty days written notice. ANR 
proposes to transport approximately 
11,200 dth natural gas on a peak and 
average day: and on an annual basis 
4.088.000 dtfi of natural gas for 
Northwestern ANR proposes to receive 
the subject gas at existing points of 
receipt located in West Cameron Area 
Blocks 187 and 314, Offshore Louisiana, 
and High Island Area Blocks A-345, A- 
571 and A-573, Offshore. Texas. ANR 
states that it will redelivered the gas for 
the account of Northwestern at existing 
points of interconnection located in the 
state of Michigan. 

It is explained that the proposed 
service is currently being performed 
pursuant to the 120-day self- 
implementing provision of 
S 284.223(a)(1) of the Commission s 
Regulations. ANR commenced such self- 
implementing service on September 12, 
1989, as reported in Docket No. ST90- 
133-000. 


Comment date: December 15,1989. in 
accordance with Standard Paragraph G 
at the end of this notice. 

13. ANR Pipeline Co. 

[Docket No. CP90-129-000) 

October 31.1989. 

Take notice that on October 25,1989. 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP90-129-000 
a request pursuant to S 157.205 and 
284.223 of the Commission’s Regulations 
under the Natural Gas Act for 
authorization to provide an interruptible 
transportation service for Tarpon Gas 
Marketing, Ltd. (Taipon), a marketer of 
natural gas. under its blanket certificate 
issued in Docket No. CP88-532-800 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

ANR states that it would receive the 
gas at existing points of receipt in 
Louisiana. Illinois. Ohio. Indiana. 
Wisconsin, Michigan, offshore Texas 
and offshore Louisiana and would 
redeliver the gas for the account of 
Tarpon at existing interconnections 
located in Michigan. 

ANR further stales that the maximum 
daily, average daily and annual 
quantities that it would transport for 
Tarpon would be 74,827 dt equivalent of 
natural gas, and 27,239,000 dt equivalent 
of natural gas, respectively. 

ANR indicates that in a filing made 
with the Commission in Docket No. 
ST90.58. reported that transportation 
service for Tarpon commenced on 
September 3,1989 under the 120-day 
automatic authorization provisions of 
§ 284.223(a). 

Comment dote: December 15,1989. in 
accordance w ith Standard Paragraph G 
at the end of this notice. 

14. ANR Pipeline Co. 

(Docket No. CP90-125-000) 

October 31 1989. 

Take notice that on October 25. i960, 
ANR Pipeline Company (ANR), 500 
Renaissance Center. Detroit, Michigan 
48243, filed in Docket No. CP90-125-000 
a request pursuant to $$ 157.205 and 
284.223 of the Commission’s Regulations 
under the Natural Gas Act for 
authorization to provide an interruptible 
transportation service for Tarpon Gas 
Marketing, Ltd. (Tarpon), a marketer of 
natural gas, under its blanket certificate 
issued in Docket No. CP88-532-COO 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 
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ANR states that it would receive the 
gas at existing points of receipt in 
Louisiana, Illinois, Ohio. Indiana. 
Wisconsin, Michigan, offshore Texas 
and offshore Louisiana and would 
redeliver the gas for the account of 
Tarpon at existing interconnections 
located in Louisiana and Michigan. 

ANR further states that the maximum 
daily, average daily and annual 
quantities that it would transport for 
Tarpon would be 59,701 dt equivalent of 
natural gas. 59,701 dt equivalent of 
natural gas and 21,791,000 dt equivalent 
of natural gas, respectively. 

ANR indicates that in a filing made 
with the Commission in Docket No. 
ST90-57, it reported that transportation 
service for Tarpon commenced on 
September 1,1989 under the 120-day 
automatic authorization provisions of 
9 284.223(a). 

Comment date: December 15,1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

15. United Gas Pipe Line Co. 

[Docket No. CP90-151-000) 

October 31,1989. 

Take notice that on October 27,1989. 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478, filed in Docket No. CP90-151-000, 
a request pursuant to 9157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide an interruptible 
transportation service on behalf of 
Victoria Gas Corporation (VICTORIA), 
a marketer of natural gas, under 
United's blanket certificate issued in 
Docket No. CP88-6-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

United states that it would transport a 
maximum daily quantity of 103,000 
MMBtu for VICTORIA pursuant to an 
Interruptible Gas Transportation 
Agreement, dated July 14.1988, as 
amended August 28,1989, between 
United and VICTORIA. United further 
states that it would receive the natural 
gas at existing points of receipt in 
offshore Louisiana and in the states of 
Louisiana, Mississippi and Texas and 
would redeliver the natural gas at 
existing points of delivery in the states 
of Alabama, Florida, Texas, Louisiana 
and Mississippi. United indicates that 
the estimated average day and annual 
quantities to be transported for 
VICTORIA would be 103,000 MMBtu 
and 37,595,000 MMBtu, respectively. 

United states that it commenced the 
transportation of natural gas for 
VICTORIA on August 31,1989, as 


reported in Docket No. ST90-34-000, for 
a 120-day period pursuant to 9 284.223(a) 
of the Commission's Regulations (18 
CFR 284.223(a)). 

Comment date: December 15,1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

16. Southern Natural Gas Co. 

[Docket No. CP90-116-000) 

October 31,1989. 

Take notice that on October 23,1989, 
Southern Natural Gas Company 
(Southern), Post Office Box 2563, 
Birmingham, Alabama 35202-2563. filed 
a request with the Commission in 
Docket No. CP90-116-000 pursuant to 
5157.205 of the Commission’s 
Regulations under the Natural Gas 
(NGA) for authorization to provide 
interruptible transportation service to 
Hadson Gas Systems, Inc. (Hadson), 
under its blanket certificate issued in 
Docket No. CP88-316-000 pursuant to 
section 7 of the NGA, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

Southern states that it would 
transport natural gas volumes under its 
Rate Schedule IT from various receipt 
points on its system in Alabama, 
Louisiana, offshore Louisiana, 
Mississippi, Texas, and offshore Texas 
to a delivery point in Refugio County, 
Texas. Southern would transport up to 
100,000 MMBtu equivalent of natural gas 
on a peak day, 31,200 MMBtu equivalent 
on an average day, and 11,388,000 
MMBtu equivalent on an annual basis 
for Hadson. 

Southern states that it commenced 
service for Hadson on September 6, 

1989, as reported in Docket No. ST89- 
4863-000 pursuant to 9 284.223 (a) (1) of 
the Regulations. 

Comment date: December 15,1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

17. Transcontinental Gas Pipe Line Corp. 
[Docket No. CP9O-137-000J 

October 31.1989. 

Take notice that on October 26.1989, 
Transcontinental Gas Pipe Line 
Corporation (Transco), Post Office Box 
1396. Houston, Texas 77251, filed in 
Docket No. CP90-137-000 a request 
pursuant to 9157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport gas for 
Citizens Gas Supply Company (Citizen), 
a natural gas marketer, under Transco's 
blanket certificate issued in Docket No. 
CP88-328-000, pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request on file with the 


Commission and open to public 
inspection. 

Pursuant to a transportation service 
agreement dated July 11,1989, Transco 
requests authority to transport up to 
260,000 Dt. of natural gas per day, on an 
interruptible basis, on behalf of Citizen. 
Transco states that the agreement 
provides for it to receive the subject gas 
at various existing receipt points located 
in Mississippi, offshore Louisiana, and 
offshore Texas and to redeliver it to 
various existing delivery points located 
in Louisiana and Texas. Citizen has 
informed Transco that it expects to have 
only 20,000 Dt. of gas transported on an 
average day and that it estimates that 
27,375,000 Dt. of gas would be 
transported annually. Transco advises 
that the transportation service 
commenced on August 30,1989, as 
reported ip Docket No. ST89-4764. 
pursuant to 9 284.223 of the 
Commission’s Regulations. 

Comment date: December 15.1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. NE., Washington, DC 
20426. a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
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believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may. within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

J. Any person desiring to be heard or 
make any protest with reference to said 
filings should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426 a motion to intervene or a protest 
in accordance with the requirements of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211. 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestant 9 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission’s rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

Lois D. Cushell. 

Secretary. 

|FR Doc. 89-26164 Filed 11-6-89, 8:45 am) 

BILLING CODE I7I7-G1-M 


(Docket Nos. RP90-12-001 and RP90-12- 
€ 02 ] 

Colorado Interstate Gas Co.; Filings 

October 31.1909. 

Take notice that on October 24,1989, 
Colorado Interstate Gas Company (CIG) 
filed in Docket No. RP90-12-001, 
Substitute Original Sheet No. 31A to its 
FERC Gas Tariff. Second Revised 
Volume No. 1-A. to be effective October 
17.1369. CIG requests that this tariff 


sheet be substituted for Original Sheet 
No. 31A filed on October 17,1989, which 
had a section inadvertently omitted. 

Take further notice that on October 
25,1989, CIG filed in Docket No. RP90- 
12-002, Substitute Second Revised Sheet 
No. 19 to its FERC Gas Tariff, Second 
Revised Volume No. 1-A, to be effective 
October 17,1989. CIG requests that this 
tariff sheet replace Second Revised 
Sheet No. 19 filed on October 17,1989, 
which contained a word processing 
error. 

Any person desiring to protest said 
filings should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street NE., 
Washington, DC 20420, In accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1988)). All such protests should be filed 
on or before November 7,1989. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and ere available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 89-20165 Filed 11-0-89; 8:45 am) 
BILUNG CODE B717-01-M 


(Docket No. TC90-2-0Q0] 

Eastern Shore Natural Gas Co.; Tariff 
Filing 

October 30.1989. 

Take notice that Eastern Shore 
Natural Gas Company (Eastern Shore) 
filed, on October 4.1989. the following 
revised tariff sheet to Original Volume 
No. 1 of Eastern Shore’s FERC Ga 9 
Tariff, to be effective November 1,1989: 
Eleventh Revised Sheet No. 424. 

Eastern Shore states that the purpose 
of the filing is to reflect changes in 
Priority Two Entitlements approved by 
the Data Verification Committee. 

Eastern Shore states that copies of the 
filing have been mailed to each of 
Eastern Shore’s customers and 
interested State Commissions. 

Any person desiring to be heard or to 
make any protest with reference to said 
tariff filing should on or before 
November 9,1989, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20420, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211). 


All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Lois D. Cashell, 

Secretary . 

(FR Doc. 89-26165 Filed 11-0-89; 8:45 am] 

BILUNG CODE S717-01-13 


Office of Hearings and Appeals 

Issuance of Proposed Decision and 
Order by the Office of Hearings and 
Appeals; Period of July 31 through 
October 13,1989 

During the period of July 31 through 
October 13,1989, the proposed decision 
and order summarized below was 
issued by the Office of Hearings and 
Appeals of the Department of Energy 
with regard to an application for 
exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
part 205, subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room IE-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20535. 
Monday through Friday, between the 
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hours of 1:00 p.m. and 5:00 p.m., except 
Federal holidays. 

Dated: October 27.1939. 

George B. Breznay, 

Director. Office of Hearings and Appeals. 

Castle Oil Company, 10/10/89, Case No. 
KEE-0178 

Castle Oil Company (Castle) filed an 
Application for Exception from the 
requirement that it file Form EIA-782B, 
entitled “Reseller/Retailer's Monthly 
Petroleum Product Sales Report.*' If the 
exception request were granted, Castle 
would not be required to file Form ELA- 
782B. On October 10,1989. the DOE 
issued a Proposed Decision and Order 
which tentatively denied Castle's 
application for exception relief. 

[FR Doc. 89-26194 Filed 11-8-89; 8:45 am] 

BILLING CODE 6450-0t-M 


issuance of Decisions and Orders by 
the Office of Hearings and Appeals; 
Week of August 28 Through 
September 1,1989 

During the week of August 28 through 
September 1,1989, the decisions and 
orders summarized below were issued 
with respect to appeals and applications 
for other relief filed with the Office of 
Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Appeals 

Don Devereux, 8/29/89, KFA-03072 

Mr. Don Devereux filed an Appeal 
from a partial denial by the Office of 
International Affairs and Energy 
Emergencies (OIE) of the Department of 
Energy of a Request for Information 
which he submitted under the Freedom 
of Information Act. In considering the 
Appeal, the DOE found that the OIE's 
search for documents responsive to Mr. 
Devereux's request was adequate and 
that no such documents exist that are in 
the possession of the DOE. Accordingly, 
Mr. Devereux’s Appeal was denied. 

Frensley Sr Towerman, 8/29/89, KFA- 
0311 

Frensley & Towerman (Frensley) filed 
an Appeal from a denial by the Deputy 
Director, Office of Intergovernmental 
and External Affairs (Authorizing 
Official), Albuquerque Operations 
Office (AOO) of the Department of 
Energy (DOE) of a request for the 
documents under the Freedom of 
Information Act (FOIA). Frensley 
asserted that the Authorizing Official 
had improperly withheld five documents 
under Exemption 5 of the FOIA. 

Frensley also challenged the adequacy 


of the search. In considering the Appeal, 
the DOE found that the Authorizing 
Official had properly withheld the five 
responsive documents, found during a 
search of the AOO Management Support 
Division, under Exemption 5 of the 
FOIA. However, the DOE remanded 
three of these documents to the AOO for 
a determination whether certain factual 
information was segregable from the 
deliberative information in those 
documents. 

Sutin, Thayer & Browne, 8/28/89. KFA- 
0309 

Sutin. Thayer & Browne filed an 
Appeal from a denial by the Director. 
DOE Office of Safeguards and Security, 
of a Request for Information which it 
had submitted under the Freedom of 
Information Act. In considering the 
Appeal, the DOE found that the 
documents at issue were properly 
withheld under Exemption 2. The major 
issues considered in the Decision and 
Order involved whether the DOE’s 
Personnel Security Interview Manual 
was primarily an internal agency 
document and whether disclosure of the 
withheld portions of the manual would 
create a significant risk of 
circumvention of DOE regulations and 
statutes. 

Refund Applications 

Amtel. Inc./Whitco, Inc., RF48-24, 

Amtel, Inc./Internal Revenue 
Service, 8/29/89, RF4&-57 

The DOE issued a Decision and Order 
in the Amtel, Inc. special refund 
proceeding concerning an Application 
for Refund filed by Whitco, Inc., a 
reseller of motor gasoline and diesel fuel 
purchased from Amtel. The DOE found 
that Whitco had incurred a 
disproportionate share of Amtel’s 
alleged overcharges and that it had been 
injured by the alleged overcharges. 
Accordingly, the DOE determined that 
Amtel was entitled to a refund above 
the volumetric refund level with respect 
to its purchases from Amtel. but not 
with respect to that part of its allocation 
that Whitco had not purchased because 
of its high price. Since the Amtel 
consent order amount was equivalent to 
22.7 percent of the total amount of 
overcharges alleged against the firm, the 
DOE further determined that Whitco 
was entitled to a refund equivalent to 
22.7 of the Amtel alleged overcharges 
that it had incurred. Accordingly, the 
DOE concluded that Whitco was 
entitled to a refund of $139,197.88 
(including interest). However, because 
the DOE had been served with a Notice 
of Levy by the Internal Revenue Sendee 
with respect to federal excise taxes 
owed by Whitco, the Decision and 


Order directs the DOE Controller to 
send $122,933.26 of Whitco’s refund to 
the IRS. 

Atlantic Richfield Company /Lorraine 
Oil Company, et al, 8/28/89, 
RF304-7205. et al. 

The DOE issued a Decision and Order 
concerning 13 Applications for Refund 
filed by resellers or retailers of refined 
petroleum products that were covered 
by a consent order that the DOE entered 
into with Atlantic Richfield Company. 
Each of the applicants submitted 
information indicating its volume of 
purchases from ARCO during the 
consent order period. Each claimant 
elected to limit its claim(s) on the basis 
of the 41 percent presumption of injury 
methodology and was eligible for a 
sefund below the $50,000 ceiling. The 
sum of the refunds approved in this 
Decision is $142,233. representing 
$107,923 in principal and $34,310 in 
accrued interest. 

Crown Central Petroleum Corporation/ 
Hanover Crown, et al., 8/28/89, 

RF313-224, et al. 

The DOE issued a Decision and Order 
considering applications filed by 16 
purchasers of Crown refined petroleum 
products in the Crown Central 
Petroleum Corporation special refund 
proceeding. Each applicant was found to 
be eligible for a refund based on the 
volume of products it purchased from 
Crown. The refund applications were 
granted using a presumption of injury 
procedure set forth in Crown Central 
Petroleum Corp.. 18 DOE \ 85,326 (1988). 
The total amount of refunds approved in 
this Decision was $154,799, representing 
$130,193 in principal plus $24,606 in 
accrued interest. 

Esleeck Manufacturing Co., Inc., RF272- 
4760, RD272-4760, Wausau Paper 
Mills Co., RF272-4790, RD272-4790, 
Fitchburg Paper Division, 8/30/89, 
RF272-5189, RD272-5189. 

The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge funds to Esleeck 
Manufacturing Co., Inc., Wausau Paper 
Mills Co., and Fitchburg Paper Division 
based on their respective purchases of 
refined petroleum products during the 
period from August 19,1973 through 
January 27,1981. Each applicant used 
the products in their paper 
manufacturing activities, and each 
determined its claim by consulting 
actual purchase records. Each applicant 
was an end-user of the products it 
claimed and was therefore presumed 
injured. A consortium of 29 states and 
two territories filed Statements of 
Objections and Motions for Discovery 
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with respect to each applicant. The DOE 
found that the states' filings were 
insufficient to rebut the presumption of 
injury for end-users. Therefore, the 
Applications for Refunds were granted 
and the Motions for Discovery were 
denied. The sum of the refunds granted 
is $54,666. 

Exxon Corporation/A.D. Raiboum 

Exxon et al, 8/29/89, RF307-3434 et 

al. 

The Office of Hearings and Appeals of 
the Department of Energy issued a 
Decision and Order granting 50 
Applications for Refund from consent 
order funds obtained from Exxon 
Corporation. Each applicant was a 
reseller that sought a refund of less than 
$5,000 or an end-user, and was therefore 
presumed to have suffered injury as a 
result cf Exxon’s alleged overcharges. 
The sum cf the refunds granted is 
$34,051. 

Exxon Corporation/Chesapeake Carp, 
et al, 9/1/89, RF307-737 et al. 

The DOE issued a Decision and Order 
concerning nine Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Each firm purchased 
directly from Exxon and was a reseller 
of Exxon products. Each firm’s allocable 
share exceeds $5,000. Instead of making 
on injury showing to receive its full 
allocable share, each applicant chose to 
accept $5,000 or 40 percent of its 
allocable share, whichever is greater. 

The sum of the refunds granted in this 
Decision is $110,835 ($91,018 principal 
and $19,817 interest). 

Exxon Corporation/Cracker Barrel Oil 
Country Store et al., RF307-6717 et 
al. 

The Office of Hearings and Appeals of 
the Department of Energy issued a 
Decision and Order granting 45 
Applications for Refund from consent 
order funds obtained from Exxon 
Corporation. Each applicant was a 
reseller that sought a refund of less than 
$5,000 or an end-user, and was therefore 
presumed to have suffered injury as a 
result of Exxon’s alleged overcharges. 

The sum of the refunds granted is 
$39,557. 

Exxon Corporation/Edward L 

Singletary et al., 9/1/89, RF307-7500 
etal. 

The DOE issued a Decision and Order 
concerning 64 Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Each of the 
applicants purchased directly from 
Exxon and was a retailer of Exxon 
products whose allocable share is less 
than $5,000, or an end-user. The DOE 
determined that each applicant is 


eligible to receive a refund equal to its 
full allocable share. The sum of the 
refunds granted in this Decision is 
$40,599 ($33,342 plus $7,257 interest). 

Exxon Corporation/Elmer's Exxon et 
al., 8/3/89, RF307-2202 et al. 

The DOE issued a Decision and Order 
concerning 25 Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Each of the 
applicants purchased directly from 
Exxon and was a retailer of Exxon 
products whose allocable share is less 
than $5,000, or an end-user. The DOE 
determined that each applicant is 
eligible to receive a refund equal to its 
full allocable share. The sum of the 
refunds granted in this Decision is 
$23,284 ($19,121 principal plus $4,163 
interest). 

Exxon Corporation/Ken way Esso/ 
Exxon et al., 8/28/89, RF307-428 et 
al. 

The DOE issued a Decsion and Order 
concerning 20 Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Each of the 
applicants purchased directly from 
Exxon and was a retailer of Exxon 
products whose allocable share is less 
than $5,000. Ail of the applicants 
disagreed with the gallonage 
information recorded on their Exxon 
volume sheets, and submitted 
alternative gallonage figures from their 
own records which the DOE accepted. 
The DOE determined that each 
applicant is eligible to receive a refund 
equal to its full allocable share. The sum 
of the refunds granted in this Decision is 
$20,154 ($16,551 principal plus $3,603 
interest). 

Exxon Corporation/Passaic Valley 
Exxon et al., 8/30/89, RF307-82 et 
al. 

The DOE issued a Decsion and Order 
concerning four Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Each of the 
applicants purchased directly from 
Exxon and was either a reseller whose 
allocable share is less than $5,000 or an 
end-user of Exxon products. The DOE 
determined that each applicant was 
eligible to receive a refund equal to its 
full allocable share. The sum of the 
refunds granted in this Decision is $885 
($723 principal plus $157 interest). 

Exxon Corporation/Reynolds Service 
Center et al., 8/28/89, RF307-912 et 
al. 

The DOE issued a Decision and Order 
concerning eight Applications for 
Refund filed in the Exxon Corporation 
special refund proceeding. Each of the 
applicants purchased directly from 


Exxon and was either a reseller whose 
allocable share is less than $5,000 or an 
end-user of Exxon products. The DOE 
determined that each applicant was 
eligible to receive a refund equal to its 
full allocable share. The sum of the 
refunds granted in this Decision is $5,653 
($4,642 principal plus $1,011 interest). 

Exxon Corporation/Ripple Oil 
Company, 9/1/89, RF307-909. 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed on behalf of Ripple Oil Company, 
Inc. in the Exxon Corporation special 
refund proceeding. The firm purchased 
directly from Exxon and was a reseller 
of Exxon products. The firm’s allocable 
share exceeds $5,000. Instead of making 
an injury showing to receive its full 
allocable share, Ripple chose to accept 
$5,000 or 40 percent of its allocable 
share, whichever is greater. In this case, 
$5,000 is greater. Therefore the amount 
of the refund granted in this Decision is 
$6,509 ($5,000 principal and $1,509 
interest). 

Exxon Corporation/Sandusky Store et 

al., 9/1/89, RF307-7400 et al. 

The DOE issued a Decision and Order 
concerning 50 Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Each of the 
applicants purchased directly from 
Exxon and was a retailer of Exxon 
products whose allocable share is less 
than $5,000, or an end-user. The DOE 
determined that each applicant is 
eligible to receive a refund equal to its 
full allocable share. The sum of the 
refunds granted in this Decision is 
$53,671 ($44,078 principal plus $9,595 
interest). 

Gulf Oil Corporation/Carter Machinery 

Company, et al., 8/30/89, RF300- 

9536, et al. 

The DOE issued a Decision and Order 
concerning 13 Applications for Refund 
submitted in the Gulf Oil Corporation 
special refund proceeding. Each 
application was approved using a 
presumption of injury. The sum of the 
refunds granted in this Decision, 
including accrued interest, is $34,460. 

Gulf Oil Corporation/Chemical Leaman 

Tank Lines, Inc., et al., 8/30/89. 

RF300-10061, et al. 

The DOE issued a Decision and Order 
concerning 10 Applications for Refund 
submitted in the Gulf Oil Corporation 
special refund proceeding. Each 
application was approved using a 
presumption of injury. The sum of the 
refunds granted in this Decision, 
including accrued interest, is $40,225. 
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Gulf Oil Corporation,/Dave'8 Gulf 

Service, et al. 8/31/89, RF300-8Q31, 
etal. 

The DOE issued a Decision and Order 
concerning 15 Applications for Refund 
submitted in the Gulf Oil Corporation 
special refund proceeding. Each 
application was approved using a 
presumption of injury. The sum of the 
refunds granted in this Decision, 
including interest, is $28,938. 

Gulf Oil Corporation/Lunsford Oil Co.. 
Inc. et al., 9/1/89, RF300S37 et al. 

The DOE issued a Decision and Order 
concerning five Applications for Refund 
submitted in the Gulf Oil Corporation 
special refund proceeding. The 
Applications were approved using a 
presumption of injury. The sum of the 
refunds granted in this Decision, which 
includes both principal and interest, is 
$9,450. 

Gulf Oil Corporation/Ranger Fuel 
Corporation, et al., 8/29/89, RF300- 
8877, et al. 

The DOE issued a Decision and Order 
concerning five Applications for Refund 
submitted in the Gulf Oil Corporation 
special refund proceeding. Each 
application was approved using a 
presumption of injury. The sum of the 
refunds granted in this Decision, 
including interest, is $8,758. 

Kloster Cruise A/S, RF272-0294, 
Carnival Cruise Lines, Inc., RF272-0340, 
P80 Lines Ltd., 8/31/89. RF272-16374. 

Kloster Cruise A/S, Carnival Cruise 
Lines. Inc., and P&O Lines Ltd. 
(collectively "the Applicants"), three 
foreign-owned cruise ship lines 
operating out of U.S. ports, Hied 
Applications for Refund based upon 
their purchases of refined petroleum 
products during the period August 19, 
1973 through January 27,1981 (price 
control period). A group of thirty States 
and two territories of the United States 
(collectively "the States") filed 
objections opposing the receipt of 
refunds by the Applicants, on the basis 
that: (1) As a matter of law, foreign firms 
were never intended that: (1) As a 
matter of law, foreign firms were never 
intended to benefit under DOE’s price 
control program and, consequently, 
cannot claim refunds, and (2) ocean 
carriers in foreign commerce 
conventionally added bunker fuel 
surcharges to their rates to recoup 
increased fuel costs and thus, as a 
factual matter, were not injured as a 
result of crude oil overcharges. The 
States further argued that, in any event, 
the ocean carriers are not entitled to 
refunds with respect to bunker fuel 
purchased in the Panama Canal Zone. In 
considering the States' objections, the 


DOE determined that the Applicants 
should not be denied refunds simply by 
virtue of their foreign status and that the 
States' assertions regarding the pass 
through of costs by the Applicants were 
incorrect. The DOE further found that 
the Applicants had not claimed refunds 
with respect to any purchases made in 
the Panama Canal Zone. Accordingly, 
the respective Applications for Refund 
were approved. The total refund amount 
granted in this Decision i3 $247,328. 

Mountain States Telephone & 

Telegraph, 8/30/89, RF272-61304. 

Mountain States Telephone & 
Telegraph, a telephone utility, filed an 
Application for Refund in the subpart V 
crude oil refund proceedings. A group of 
seventeen states (the States) filed 
objections to Mountain's application, 
claiming that Mountain was not an 
injured end-user. The States also 
claimed that Mountain should not be 
permitted to act as a conduit for the 
distribution of refund benefits to its 
customers. The DOE rejected the States’ 
arguments, finding that Mountain, as a 
telephone utility, is considered an 
ordinary end-user of refined petroleum 
products. Therefore, the DOE found that 
Mountain is entitled to receive a refund 
using the end-user presumption of 
injury, and that it will not be required to 
pass through this refund to its 
customers. Accordingly, Mountain’s 
application was approved and a refund 
of $68,360 was granted. 

Rollings Farms, RF272-7284, Fred L. 
Morgan, RF272-7284, fames Roy 
Hawkins, 8/31/89, RF272-7932. 

The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge funds to three applicants 
based on their respective purchases of 
refined petroleum products during the 
period August 19,1973 through January 
27,1981. Each applicant used the 
products for various agricultural 
activities, and each determined its claim 
either by consulting actual purchase 
records or by estimating its consumption 
based on the acres it farmed. Each 
applicant was an end-user of the 
products it claimed and was therefore 
presumed by the DOE to have been 
injured. The sum of the refunds granted 
in this Decision is $588. All of the 
claimants will be eligible for additional 
refunds as additional crude oil 
overcharge funds become available. 

Dismissals 

The following submissions were 
dismissed: 


Name 

Case No. 

Brigman’s Exxon. 

RF307-2280. 

Dale Tomquist. 

RF272-62690. 

Herbert P. Widdffield, Jr.... 

RF300-2045. 

Lee Gene Center... 

RF300-725. 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room IE-234, 
Forrestal Building, 1000 Independence 
Avenue SW„ Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

Dated: October 27,1989. 

George B. Breznay, 

Director. Office of Hearings and Appeals. 

[FR Doc. 89-26195 Filed 11-0-89; 8:45 am] 

BILLING CODE 6450-01-11 


ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL-3678-6] 

Risk Assessment Forum Report on 
Toxicity Equivalency Factors for 
Chlorinated Dibenzo-p-Dioxins and 
Dibenzofurans 

agency: U.S. Environmental Protection 
Agency (EPA). 

action: Notice of availability of risk 
assessment forum report. 

summary: This notice announces the 
availability of an EPA Risk Assessment 
Forum report entitled Toxicity 
Equivalency Factors (TEFs) for 
Estimating Risks Associated with 
Exposures to Mixtures of Chlorinated 
Dibenzo-p-Dioxins and -Dibenzofurans 
(CDDs/CDFs) and 1989 Update" (EPA- 
625/3-89/016). The first part of this two- 
part report re-publishes the TEF scheme 
published by the Agency in 1987 (EPA/ 
625/3-87/012); the second part describes 
EPA;’s adoption in 1989 of TEF values 
now used internationally, some of which 
differ from TEF values published in 
EPA’8 1987 report. This revision of the 
1987 TEFs is based on EPA’s 
examination of the relevant scientific 
evidence and recognition of the value of 
intemation consistency in the field. 
address: To obtain a copy of the 
document, intersted parties should 
contact the ORD Publications Office, 
CER1-FRN, U.S. Environmental 
Protection Agency, 26 West Martin 
Luther King Drive, Cincinnati, OH 45268, 
(513) 569-7562 (FTS: 684-7562). Copies 
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can be obtained only from the 
Cincinnati office. 

FOR FURTHER INFORMATION CONTACT: 

Bette Cantor, Technical Liaison, Risk 
Assessment Forum, (202) 475-6743. 

SUPPLEMENTARY INFORMATION: In the 

spring of 1987, EPA’s Risk Assessment 
Foium published a report entitled 
“Interim Procedures for Estimating Risks 
Associated with Exposures to Mixtures 
of Chlorinated Dibenzo-p-Dioxins and - 
Dibenzofurans (CDDs/CDFs)," This 
report outlined the toxicity equivalency 
factor (TEF) method and recommended 
that EPA use this method, on an interim 
basis, in risk assessments involving 
mixtures of CDDs and CDFs. Upon 
recomendation of EPA’s Risk 
Assessment Council, the Agency 
formally adopted this interim TEF 
procedure. It has been used by EPA to 
address a variety of environmental 
contamination incidents involving CDDs 
and CDFs. 

The TEF method is an interim 
procedure for assessing the risks 
associated with exposure to complex 
mixtures of CDDs and CDFs. CDDs and 
CDFs constitute a family of 210 
structurally-related chemical 
compounds, including 2,3,7,8- 
tetrachlorodibenzo-p-dioxin, (2,3,7.8- 
TCDD). Mixtures of these chemicals can 
be found in incinerator fly ash, 
hazardous wastes, contaminated soils, 
and biological media. The TEF 
procedure uses a set of toxicity 
equivalency factors to convert the 
concentration of any CDD or CDF 
congener into an equivalent 
concentration of 2,3.7.8-TCDD, the most 
highly studied congener. Thus, the TEF 
procedure allows information on a 
known chemical to be used in assessing 
related chemicals where little or no data 
exist This, is turn, permits the 
assessment of both carcinogenic and 
noncarcinogenic risks involving 
exposures to mixtures of CDDs and 
CDFs. 

In its 1987 report, the Agency 
emphasized that the method was interim 
in nature, urged collection of more 
definitive experimental data, and 
committed itself to periodic reviews as 
additional toxicity data were generated. 

Also during the past decade, various 
regulatory agencies in the United Stales, 
Canada and Europe developed their 
own ITT schemes. As a result, 
numerous slightly different TEF methods 
existed As a result, numerous slightly 
different TEF methods existed. This 
complicated communication smong 
scientists and agencies in addressing the 
toxicological significance of complex 
mixtures of CDDs and CDFs. 


To address this issue, ihe Agency led 
a six-nation project under the auspices 
of NATO which was aimed at adopting 
a common, international set of TEFs for 
assessing risks of contamination 
involving CDDs and CDFs. The Forum 
report issued today, "Interim Procedures 
for Estimating Risks Associated with 
Exposures to Mixtures of Chlorinated 
Dibenzo-p-Dioxins and -Dibenzofurans 
(CDDs and CDFs) and 1989 Update,” is 
based on that effort. Most importantly, 
EPA has adopted the NATO 
International TEFs/89 (I-TEFs/89), some 
of which differ from the EPA-TF.Fs/87 
currently in use. Like the original 
scheme, I-TEFs are based on available 
scientific data and recognition of the 
value of international consistency in the 
field. The Forum report presents the 
rationale, methodology, and toxicity 
data used to determine certain new TEF 
values and describes differences 
between the 1987 and 1989 figures. In 
general, the effect of the modifications is 
likely to be modest for most complex 
mixtures. 

The I-TEFs/89 represent an 
improvement in an already useful risk 
assessment tool. However, the approach 
remains interim in nature and should be 
replaced with relevant experimental 
data as such data become available. 
Promising progress is being made in this 
area. 

Dated: October 31.1989. 

Erich Bretthauer, 

Acting Assistant Administrator for Research 
and Development 

[FR Doc. 89-26203 Filed 11-6-89; 8:45 am) 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

Public Information Collection 
Requirements Submitted to the Office 
of Management and Budget for Review 

October 30,1989. 

The Federal Communications 
Commission has submitted the following 
information collection requirements to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 

Copies of these submissions may be 
purchased from the Commission’s copy 
contractor. International Transcription 
Service, (202) 857-3800, 2100 M Street 
NW., Suite 140, Washington, DC 20037. 
For further information on these 
submissions contact Judy Boley. Federal 
Communications Commission, (202) 632- 
7513. Persons wishing to comment on 
these information collections should 
contact Eyvette Flynn, Office of 


Management and Budget, Room 3235 

NEOB. Washington. DC 20503. (202) 395- 

3785. 

OMB Number: 3060-0204. 

Title: Section 90.38(b)—Physically 
Handicapped "Special Eligibility 
Showing”. 

Action: Extension. 

Respondents: Individuals or households. 

Frequency of Response: On occasion. 

Estimated Annual Burden: 20 
Responses; 7 Hours. 

Needs and Uses: Section 90.38(b) 
provides that persons claiming 
eligibility in the Special Emergency 
Radio Service on the basis of being 
physically handicapped must present 
a physician's statement indicating that 
they are handicapped. Submission of 
this information is necessary to 
ensure that frequencies reserved for 
licensing to handicapped individuals 
are not licensed to non-handicapped 
persons. The Commission uses the 
information to determine the 
eligibility of applicants for licenses on 
specific frequencies. 

OMB Number: 3060-0223. 

Title: Section 80.129(b)—Supplemental 
Information to be Routinely Submitted 
with Applications (Non type-accepted 
equipment). 

Action: Extension. 

Respondents: State or local 
governments, non-profit institutions, 
and businesses (including small 
businesses). 

Frequency of Response: On occasion. 

Estimated Annual Burden: 100 
Responses; 34 Hours. 

Needs and Uses: Practically all radio 
transmitting equipment used in this 
country is manufactured to certain 
technical specifications which enable 
it to be designated as "type-accepted” 
by FCC laboratory personnel. Such a 
designation shows the purchaser that 
the equipment is capable of 
performing within certain tolerances 
that limit the interference potential of 
the device. For the few applicants 
proposing to use transmitting 
equipment not proven to meet these 
specifications, a description of the 
proposed equipment is required. The 
information collacted is used by FCC 
engineers to determine the 
interference potential of the proposed 
operation. 

OMB Number: 3060-0226. 

Title: Section 90.135(d & e)— 
Modification of License. 

Action: Extension. 

Respondents: State or local 
governments, non-profit institutions, 
and businesses (including small 
businesses). 
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Frequency of Response: On occasion. 

Estimated Annual Burden: 1,650 
Responses; 270 Hours. 

Needs and Uses: The above rule 
paragraphs require licensees who 
have changed their name, address, 
number and location of station control 
points, number of mobile units, 
interconnection status, and/or sharing 
status to notify the Commission. Thi 9 
information collection applies only to 
licensees who elect to inform the 
Commission by letter of these 
changes. Licensees may use forms in 
lieu of letters to notify the FCC of the 
changes. Notification is necessary to 
maintain an accurate data base that is 
used by both the Commission, 
frequency coordinators and the public 
in corresponding with licensees 
regarding interference resolution and 
licensing matters. 

OMB Number: 3060-0260. 

Title: Section 90.239(d)—Interim 
Provisions for Operation of Automatic 
Vehicle Monitoring (AVM) Systems. 

Action: Extension. 

Respondents: State or local 
governments, non-profit institutions, 
and businesses (including small 
businesses). 

Frequency of Response: On occasion. 

Estimated Annual Burden: 50 
Responses; 67 Hours. 

Needs and Uses: The above rule section 
requires that applicants for automatic 
vehicle monitoring (AVM) systems 
submit supplemental technical 
information necessary to evaluate the 
interference potential of the proposed 
system. The information collected is 
used by FCC engineers to evaluate 
applications for AVM systems. 

OMB Number 3060-0262. 

Title: Section 90.179—Shared Use of 
Radio Stations. 

Action: Extension. 

Respondents: State or local 
governments, non-profit institutions, 
and businesses (including small 
businesses). 

Frequency of Response: Recordkeeping 
requirement. 

Estimated Annual Burden: 1,650 
Reoordkeepers; 1 238 Hours. 

Needs and Uses: Lieensees are allowed 
to share use of their private land 
mobile radio facilities on a non-profit, 
cost-shared basis or on a for-profit 
private carrier basis. If a licensee 
shares its station on a nonprofit, cost- 
shared basis this shared use must be 
pursuant to a written agreement. This 
written agreement must be kept as 
part of the station records. Regardless 
of the method of sharing, an up-to- 
date list of persons who are sharing 
the station and the basis of their 


eligibility under Part 90 must be 
maintained. The list of participants in 
the sharing agreement is necessary to 
identify users of the systems should 
interference problems develop. This 
information is used by Commission 
field personnel who investigate 
interference complaints and 
operational disputes that may arise 
among the users. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary . 

[FR Doc. 87-26145 Filed 11-0-89; 8:45 am] 

BILUNG COOE 6712-01-41 


FEDERAL MARITIME COMMISSION 

Agreements) Filed; Topgallant Lines, 
Inc. 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission. Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.G03 of title 
40 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 232-011255. 

Title: Topgallant/Lykes Space Charter 
and Sailing Agreement. 

Parties: 

Topgallant Lines, Inc. 

Lykes Bros. Steamship Co., Inc. 

Synopsis: Agreement No. 232-011255 
proposes to establish space charter and 
coordinated sailing arrangements 
between Topgallant and Lykes Bros, in 
the trade between the U.S. and North 
Europe. 

By order of the Federal Maritime 
Commission. 

Dated: November 1.1989. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 89-26142 Filed 11-6-89; 8:45 am] 

BILLING CODE 6730-01-* 


FEDERAL RESERVE SYSTEM 

[Docket No. R-0677) 

Fee Schedules for Federal Reserve 
Bank Priced Services 

agency: Board of Governors of the 
Federal Reserve System. 

action: Approval of a Private Sector 
Adjustment Factor and fee schedules for 
Federal Reserve Bank priced services 
for 1990. 


summary: The Board has approved a 
Private Sector Adjustment Factor 
(‘‘PSAF’) for 1990 of $79.4 million. This 
represents an increase of $9.7 million or 
13.9 percent over the PSAF of $69.7 
million targeted for 1989. The PSAF is a 
computation of imputed costs that takes 
into account the taxes that would have 
been paid and the return on capital that 
would have been provided had the 
Federal Reserve's priced services been 
furnished by a private business firm. 

The Board has also approved 1990 fee 
schedules for Federal Reserve check 
collection, automated clearing house, 
wire transfer of funds and net 
settlement, book-entry securities, 
definitive safekeeping, and noncash 
collection services, and for electronic 
connections to the Federal Reserve. 
These actions were taken in accordance 
with the requirements of the Monetary 
Control Act of 1980, which requires that 
fees for Federal Reserve priced services 
be established on the basis of all direct 
and indirect costs, including the PSAF. 

EFFECTIVE date: January 1,1990. 

FOR FURTHER INFORMATION CONTACT: 

For questions regarding the Private 
Sector Adjustment Factor; Paul Bettge, 
Manager, (202/452-3174), Division of 
Federal Reserve Bank Operations; for 
questions regarding fee schedules: 

Nalini Rogers, Senior Financial Services 
Analyst, Check Payments (202/452- 
3801), Tina G. Slater. Senior Financial 
Services Analyst, Electronic Payments 
(202/452-2539), or Lisa Hoskins, Senior 
Financial Services Analyst, Securities 
(202/452-3437). Division cf Federal 
Reserve Bank Operations; for the 
hearing impaired only: 
Telecommunications Device for the 
Deaf, Eamestine Hill or Dorothea 
Thompson (202/452-3544). 

Copies of the 1990 fee schedules for 
check collection, automated clearing 
house, funds transfer and net settlement, 
book-entry securities, electronic 
connections, definitive safekeeping, and 
noncash collection are available from 
local Reserve Banks. 
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SUPPLEMENTARY INFORMATION: 

Private Sector Adjustment Factor 
(“PSAF") 

The Board has approved a 1990 PSAF 
for Federal Reserve Bank priced 
services of $79.4 million. This amount 
represents an increase of $9.7 million or 
13.9 percent over the PSAF of $69.7 
million targeted for 1969. 

The Monetary Control Act of 1980 
requires that fee schedules for the 
Federal Reserve’s priced services 
include an allocation of imputed costs 
for “taxes that would have been paid 
and the return on capital that would 
have been provided had the services 
been furnished by a private business 
firm.** These imputed costs are based on 
data developed in part from a mode! 
comprised of the nation’s 50 largest 
bank holding companies (“BHCs"). 

Briefly stated, the methodology first 
entails determining the value of Federal 
Reserve assets that will be used directly 
in producing priced services during the 
coming year, including the net effect of 
assets planned to be acquired or 
disposed of during the year. Short-terra 
assets are assumed to be financed by 
short-term liabilities; long term assets 
are assumed to be financed by a 
combination of long-term debt and 
equity. 

Imputed capital costs are determined 
by applying related interest rates and 
rate of return on equity derived from the 
bank holding company model to the 
assumed debt and equity values. The 
rates drawn from the BHC model ere 
based on consolidated financial data for 
ihe 50 largest BHCs (in terms of asset 
size), in each of the last five years. 
Because short-term debt, by definition, 
matures within one year, only dc f a for 
the most recent year are used for 
computing the short-term debt rate. 

Capital costs, together with 
imputations for estimated sales taxes. 

1 D1C insurance assessment on clearing 
balances held with the Federal Reserve 
to settle transactions, and expenses of 
the Board of Governors related to priced 
services, comprise the PSAF. 

Details regarding the derivation of the 
PSAF are as follows: 

Asset Base 

The estimated value of Federal 
Reserve assets to be used in providing 
priced services in 1990 ia reflected in 
Table 1. Table 2 shows that the value of 
assets assumed to be financed through 
debt and equity are projected to total 
$487.7 million, an increase of $42.7 
million or 9.8 percent from 1989. This 
increase results largely from capital 
expenditures for bank premises planned 
by the Reserve Banks next year and 
from an increase usage of Reserve Bank 


premises by priced services relative to 
non-priced activities. 

Cost of Capital and Taxes 

Earlier this year, the Board approved 
imputing the cost of equity capital for 
the PSAF using an average of rates of 
return on equity derived from a model of 
the 50 largest privately-owned bank 
holding companies in each of the last 5 
years in order to reduce the variability 
of imputed return on equity caused by 
fluctuations in bank holding company 
earnings. In addition, the BHCs with the 
highest and lowest returns on equity are 
no longer excluded from the sample. Use 
of the 5 year/50 BHC model results in a 
pre-tax rate of return on equity of 15.5 
percent, down from the rate of 16.9 
percent used foi the 1989 PSAF. 
although it is an increase from the rate 
of 12.9 percent that would have resulted 
from the 3 year/25 BHC model that had 
previously been used. The reduction in 
the rate from the 1989 PSAF is a result of 
changes in the sample of BHCs. 

Table 3 shows the interest, equity, and 
tax rates proposed for 1990 and 
compares them with the rates used for 
developing the PSAF for 1989. 

Other Imputed Costs 

As shown in Table 3, other required 
PSAF recoveries for 1990 for sales taxes. 
FDIC insurance, and Board expenses 
total $15.9 million, up from $11.4 million 
approved for 1989. A large portion of the 
increase. $2.4 million, is attributable to 
another change in the PSAF 
methodology aDproved by the Board 
earlier this year. The imputed FDIC 
insurance assessment is now computed 
using a measure of deposits including 
deferred credit items computed on a 
basis comparable to a commercial bank. 
In addition, imputed sales taxes are 
projected to increase by $1.9 million, 
largely as a result of an increase in 
anticipated expenditures by the Reserve 
Banks in 1990 over 1989. 

Capital Adequacy 

The final modification to the PSAF 
methodology approved by the Board in 
1989 was to measure the imputed capital 
adequacy cf the Reserve Banks’ priced 
services activities on the basis of the 
Board-approved risk-based capital 
guideline of 8 percent capital to risk- 
weighted assets for state member banks 
and BHCs. To comply with this 
guideline, the Board included in Reserve 
Bank assets a computation of cash items 
in the process of collection on a basis 
comparable to a commercial bank. On 
this basis, the amount of capital imputed 
for the proposed 1990 PSAF totals 24 
percent of risk-weighted assets. Table 4 
shows the computation of the risk-based 


capital ratio assumed for the 1990 pro 
forma priced services balance sheet. 

1990 Fee Schedules 

The Monetary Control Act requires 
that, over the long run, fees for Federal 
Reserve priced sei vices be established 
on the basis of all direct and indirect 
costs incurred in providing the priced 
services, including the PSAF. The 
Board’s pricing principles state that fees 
will be set so that the revenues for 
major service categories match costs, 
including the PSAF. The Board may set 
fees for a service line that do not fully 
recover costs, in the interest of 
providing an adequate level of services 
nationwide. The fees for each service 
line, however, must recover all operating 
costs, float costs, and certain imputed 
costs of providing that service, as well 
as contribute to the pre-tax return on 
equity. Total revenue for all Federal 
Reserve services must in the aggregate, 
recover all costs, including the PSAF. 

Last year the Board approved fees 
that were set to recover 103.4 percent of 
the cost of providing priced services in 
1989, including the PSAF and the cost of 
float. Through the first eight months of 
1989, the System recovered 101.1 percent 
of total costs. The Board estimates that 
total 1989 costs, including the PSAF, will 
be $716.1 million. Total revenue is 
estimated to be $718.0 million, resulting 
in a 100.3 percent recovery rate. The 
primary reason for the estimated 1989 
recover rate being lower than originally 
planned is unanticipated check 
collection service costs attributable to 
the effects of the new Regulation CC 
returned check procedures on Reserve 
Bank operations. 

In 1990. total priced services costs, 
including the PSAF, are projected to be 
$750.8 million. Total revenue is 
projected to be $755.9 million, resulting 
in a 100.7 percent recovery rate. The 
majority of the proposed 19S0 fees are 
the same as those currently in effect 
Since 1984, as the table below shows, 
the System has made substantial 
progress in moving closer to its target of 
100 percent cost recovery. 


All Priced Financial Services 



Total cost 
(mrikons} 

Total 

revenue 

(mtHiona) 

Recovery 

r«iie 

(percent) 

1984. 

$519 1 

$559.8 

1078 

1985. 

571 2 

603.8 

105 7 

1986_ 

5993 

627.7 

104.7 

1987. 

627.3 

649.7 

103.5 

1968. 

674.7 

667.7 

99 0 

1989 

Est. 

716.1 

718.0 

100 3 

1990 

Pro). 

750.6 

755.9 

100.7 
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The Board has approved expenditures 
for two special research and 
development efforts designed to lead to 
major benefits for the payments 
mechanism. These efforts include 
projects to improve the reliability of 
electronic payment services and to 
explore the application of digital image 
technology to the check service. The 
expenditures on these special research 
and development efforts may fluctuate 
significantly from year to year and are 
considered to contribute to priced 
services costs only temporarily. The 
special projects associated with the 
automated clearing house, funds 
transfer, book-entry securities, and 
check services will cost an estimated 
$4.1 million in 1989 and $1.6 million in 
1990. The 1990 fees are based on total 
costs, including the PSAF, but excluding 
special project costs. 

Following is 8 discussion of estimated 
1989 and projected 1990 fmancial 
performance and 1990 fees for the 
individual priced services. 

Check Collection 

Comparisons of estimated 1989 and 
projected 1990 cost recovery 
performance are shown in the table 
below for the commercial check service. 


Check Collection 




Total 

Recovery 


Total cost 

revenue 

rate 



(millions) 

(percent) 

1989. 

$553.9 

$549.9 

993 

1990.. 

579.7 

582.4 

100.5 


The total costs in the table do not 
include special projects, which would 
lower the 1989 and 1990 recovery rates 
to 98.9 percent and 100.3 percent 
respectively. Overall, 1990 check 
collection costs, including PSAF, are 
projected to increase 4.6 percent. Total 
check collection volume is projected to 
increase 1.6 percent. 

Seventy-two percent of the 1990 prices 
for check services are the same as those 
currently in effect. The aggregate 1990 
price change for forward and return 
check collection services is an increase 
of 2.5 percent; the price increase in 
forward collection fees alone is 0.9 
percent. Systemwide, 548 of the 
processed forward collection item fees 
will remain unchanged, 108 of the fees 
will increase, and 45 of the fees will 
decrease. Forward check collection 
processed volume is projected to 
increase 1.1 percent in 1990, compared 
to an estimated 1.7 percent increase in 
1989. 

The price increase in return collection 
fees is 15.2 percent. Of the 600 processed 


return item fees. 331 will remain 
unchanged and 269 will increase. The 
Increases in return item fees are 
attributable to higher costs associated 
with staff increases made in return item 
processing during 1989 and to 
automation and software system 
changes to support new return item 
operations. Return item volume 19 
projected to remain relatively flat (a 0.5 
percent decrease) in 1990, with the 
percentage of total returns that are 
qualified, rather than deposited as raw 
returns, 1 increasing slightly from 82 
percent in 1989 to 85 percent in 1990. 

A Systemwide action plan to improve 
return item quality has been 
implemented in all districts and has 
significantly reduced overtime and float 
expenses throughout the System. Further 
developments in the quality of return 
items deposited with the Federal 
Reserve are needed in order to realize 
the reductions in return item processing 
costs. The Reserve Banks continue to 
devote additional resources to dealing 
with misdirected returns, returns that do 
not comply with indorsement standards, 
returns of poor physical quality, and 
high levels of return item adjustments. 
The Reserve Banks will continue 
working with depositors to improve the 
overall quality of return item deposits. 

The Board has approved a decrease of 
1.3 percent in fine-sort fees for both 
forward collection and return items. 

Two hundred fifteen of the fine sort Tees 
will remain unchanged, none will 
increase, and 21 fees will decrease. 
Fine-sort item volume is projected to 
increase 3.3 percent in 1990, reflecting 
both lower prices overall and improved 
deadlines adopted for 1990. 
Consolidation of private check clearing 
operations stemming from bank mergers 
is also expected to increase demand for 
fine-sort. 

With regard to the Interdistrict 
Transportation System (“ITS' ), 54 
percent of the 4,512 prices will not 
change from those currently in effect, 14 
percent will increase by one-tenth of a 
cent, 30 per cent will decrease by one- 
tenth of a cent, and less than 2 percent 
will change by more than one-tenth of a 
cent. Overall, the weighted average ITS 
fee will decline approximately 1 percent. 
ITS volume is projected to increase 
approximately 1 percent in 1990. ITS 
fees are incorporated into the Other Fed 


* A raw returned check Is a return that has not 
been prepared for automated processing. A 
qualified returned check ( M QRC ) is a return that 
has been prepared for automated processing by 
placing a strip on the check, or placing the check in 
a carrier envelope, and encoding the strip or 
envelope with the routing number of the depositary 
bank, the amount of the check, and a special return 
identifier. 


fees charged by Reserve Banks. Private 
collecting institutions consolidating their 
work on Federal Reserve ITS 
transportation (consolidated shippers) 
are charged the ITS fee for 
transportation to the designated Reserve 
Bank office. 

Sixty-four new check collection 
deadlines have been approved for 1990. 
All deadline changes reflect 
improvements to depositors and are in 
conformance with System guidelines. 

Automated Clearing House ("ACH”) 

Comparisons of the estimated 1989 
and projected 1990 cost recovery 
performance for the commercial ACM 
service are shown in the table below. 


Automated Clearing House 



Total cost 
(millions) 

Total 

revenue 

(millions) 

Recovery 

rate 

(percent) 

1989_ 

$48.3 

$49.2 

, 101.0 

1990_ 

52.3 

52.3 

100.1 


The total costs in the table do not 
include special project costs, which 
would reduce the 1989 and 1990 
recovery rates to 100.6 percent and 99.8 
percent, respectively. Tlie Board 
estimates that total ACH costs, 
including the PSAF, will increase $4.0 
million or 8.3 percent in 1990, while 
commercial ACH volume will increase 
by 22.4 percent, compared to an 
estimated 23.6 percent increase in 1989. 
This pattern of changes in cost and 
volume reflects the economies of scale 
inherent in ACH processing. 

The Board has reduced the surcharges 
for processing ACH transactions at night 
to reflect continued decreases in float 
costs and more efficient ACH 
processing. The night surcharge on debit 
transactions will be reduced from 3.5 
cents to 2.0 cents, and the surcharge on 
next-day credit transactions will be 
reduced from 1.5 cents to 1.0 cents. 

The Board has also reduced the 
interregional transaction fee from 1.7 
cents to 1.6 cents in 1990. The fee 
reflects economies of scale in ACH 
processing and recent software changes 
that result in more efficient editing of 
ACH transactions. 

Beginning in April 1990, all districts 
except for San Francisco will process 
ACH transactions at only one location. 
The San Francisco District will operate 
two processing sites reflecting its 
contingency processing arrangements. 
For this reason, and because 
interdistrict network charges are not a 
cost component in intradistrict 
transactions, the Board has altered the 

























definition of interregional transactions. 
Beginning April 2,1990. the Reserve 
Banks will assess the intraregional fee 
for all transactions that are originated to 
and received by depository institutions 
within the same Federal Reserve 
district, and apply the interregional fee 
only to transactions between 
institutions located in different Federal 
Reserve districts. 

The Board has also adopted higher 
fees for processing ACH files and 
addenda records to reflect data 
processing and communications costs 
more accurately. The file fee will 
increase from $1.00 to $1.25 per file. 
Intraregional and interregional addenda 
fees will increase to 0.4 and 0.5 cents 
from 0.2 and 0.3 cents, respectively. 

Automated ACH processing is priced 
nationally. In the past, the Reserve 
Banks have established fees within 
specified ranges for nonautomated 
processing, such as magnetic tape and 
paper output handling and processing 
return items submitted in paper form. 

For 1990, the Board has approved 
national fees for nonautomated as well 
as automated ACH processing. In 
addition, the Board approved higher fees 
for most nonautomated processing 
components of the ACH service to better 
recover the costs associated with labor- 
intensive processing. Analysis of the 
costs of various components of the ACH 
service has indicated that the costs of 
providing these nonautomated services 
are, in many cases, significantly higher 
than the fees currently being assessed. 
Accordingly, the Board approved 
increases in nonautomated fees. 

Funds Transfer and Net Settlement 

Comparisons of the estimated 1989 
cost recovery performance and the 1990 
projected cost recovery performance for 
the funds transfer and net settlement 
service are shown in the table below. 


Funds Transfer and Net Settlement 



Total cost 

Total 

revenue 

Recovery 

rate 



(million) 

(percent) 

1969. 

$732 

$76.8 

105.0 

1990. 

77.2 

78.7 

102.0 


The total costs in the table do not 
include special project costs, which 
would reduce the 1989 and 1990 
recovery rates to 103.4 percent and 101.8 
percent, respectively. In 1990, the Board 
estimates that funds transfer costs, 
including the PSAF, will increase by $4.0 
million or about 5.4 percent over 1989. 
The volume of basic funds transfers 
originated is expected to increase by 5.1 


percent in 1990, compared to an 
estimated increase of 6.0 percent in 1989. 

For 1990, the Board will maintain the 
basic funds transfer fee at its current 
level of $0.50. In addition, current net 
settlement and off-line wire transfer fees 
will remain in effect in 1990. 

Book-Entry Securities 

Comparisons of the estimated 1989 
cost recovery performance and the 1990 
projected cost recovery performance are 
shown in the table below for the book- 
entry securities service.* 


Book-Entry Securities 



Total cost 

Total 

Recovery 


(millions) 

revenue 

(millions) 

rate 

(percent) 

1989. 

$9.5 

$10.2 

107.3 

1990. 

10.7 

11.1 

103.7 


The total costs in the table do not 
include special project costs, which 
would reduce the 1989 and 1990 
recovery rates to 103.7 percent and 102.9 
percent, respectively. Book-entry 
securities volume is projected to 
increase 8.3 percent in 1990, while costs 
are projected to increase approximately 
12.1 percent. Approximately 4.7 percent 
of this cost increase is attributable to 
volume-weighted reallocations of 
expenses due to a fall-off in transfers of 
Treasury securities, which is itself 
explained by the implementation of 
netting schemes for Treasury securities. 

The only change in existing prices for 
1990 is the elimination of a fee currently 
charged for off-line account switch 
deposits. An account switch is the 
withdrawal of a security from one book- 
entry sub-account for deposit to another 
book-entry sub-account of the same 
depository institution. Four Reserve 
Banks currently assess a fee to off-line 
institutions for each side of the 
transaction even though the withdrawal 
and deposit are performed nearly 
simultaneously as part of a single 
process. 

The Federal Reserve Banks, as Fiscal 
agents of the United States, also process 
book-entry transfers of Treasury 
securities for depository institutions. 
These transactions, which are 
operationally identical to those for 
Federal agency issues, are subject to a 
fee determined by the Treasury. A funds 
settlement fee of $0.60 is charged for 
each book-entry transfer of Treasury 
securities to reflect settlement of the 
transfers by the Reserve Banks. This 


* These financial data relate only to book-entry 
transfers of government agency securities, which 
are priced by the Federal Reserve. 


service, which is a necessary part of the 
Treasury securities transfer, is treated 
as a non-priced service. The Treasury 
intends to keep its 1990 prices stable, 
recognizing that there will be a need for 
further evaluation of fees as the 
Government Securities Clearing 
Corportation ("GSCC") netting program 
becomes fully implemented. GSCC's 
netting program has and will likely 
further reduce the number of Treasury 
book-entry transfers processed through 
the Federal Reserve book-entry system. 
In 1990, the Treasury and the Federal 
Reserve will also evaluate the cost 
impact of other factors including the 
development of the future of a book- 
entry system. Since the impact of these 
factors is uncertain, the Board has not 
modified book-entry fees in 1990. 

Electronic Connections 

Fees are charged for electronic 
connections to the Federal Reserve 
Banks. The 1990 electronic connection 
fees are largely the same as those 
currently in effect. The multi-drop 
connection fee at $300 per month, and 
the dedicated leased line connection fee 
at $600 per month. In addition, the $100 
bulk data software fee will be 
eliminated. 

The Federal Reserve plans to 
introduce new intelligent terminal 
software that will allow depository 
institutions that receive a low volume of 
ACH payments to do so efficiently on a 
small personal computer. This 
alternative will enable depository 
institutions to receive payment 
information from Reserves Banks 
electronically (but not originate payment 
instructions) and print the information 
for subsequent processing. This 
innovation will be instrumental in 
achieving the Federal Reserve’s 
objective of an all-electronic ACH. The 
dial-up connection fee for this low- 
volume delivery mechanism will be $30 
month. 

Definitive Safekeeping and Noncash 
Collection 

Comparisons of the estimated 1989 
and 1990 projected cost recovery 
performance for the definitive 
safekeeping and noncash collection 
service are shown in the table below. 


Definitive Safekeeping and Noncash 
Collection 



Total cost 
(millions) 

Total 

revenue 

(millions) 

Recovery 

rate 

(percent) 

1989 . 

1990 . 

$17.2 

16.9 

$17.5 

17.0 

102.0 

100.4 
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Definitive safekeeping and noncash 
collection costs are expected to 
decrease by 1.4 percent in 1990 as 
Reserve Banks continue to adjust costs 
in reaction to anticipated volume 
declines, as no new bearer securities 
have been issued since 1983. Definitive 
safekeeping volumes in 1990 are 
expected to decrease about 10.0 percent 
and noncash collection volume is 
expected to decrease 6.2 percent. 

The Board has increased definitive 
safekeeping prices in six districts to 
offset volume declines. Increases range 
from $1.00 to $8.25 for deposit and 
withdrawal fees, from $0.15 to $1.50 for 
receipts/issues maintained, from $1.00 
to $8.25 for purchases and sales and 


reregistrations, and, by one district, to 
$0,005 per month per $1,000 par value 
maintained. Noncash collection fee 
increases in eight districts range from 
$0.15 to $0.55 per envelope for collection 
of coupons and from $2.00 to $10.00 for 
return item and collection of matured or 
called bonds. 

Cash 

Cash services that are priced by the 
Reserve Banks include 11) cash 
transportation, (2) coin wrapping. (3) 
nonstandard packaging of currency 
orders and deposits, and (4) 
nonstandard frequency of access to cash 
services. Comparisons of the estimated 
1989 and projected 1990 cost recovery 


performance of the cash service are 
shown in the table below. 


Cash 



Total cost 

Total 

revenue 

Recovery 

rate 


(mdtions) 

(millions) 

(percent) 

1989_ 

$14.0 

$14.4 

102.9 

1990. 

13.8 

14.4 

1037 


There will be no 1990 price changes 
for cash services. 

By order of the Board of Governors of the 
Federal Reserve System. November 1,1?*89. 
William W. Wiles, 

Secretary of the Board. 


Table 1 .— Comparison of Pro Forma Balance Sheets for Federal Reserve Priced Services 


[Millions of dollars—average for year] 


Short-term assets 

Imputed reserve requirement on cfeanng balances 

Investment in marketable securities-- 

Receivables 1 --- - —-—• 

Materials and supplies 1 3 -—- 

Prepaid expenses 1 -— 

Items in process of collection *- 

Total short-term assets--- 

Long-term assets 

Premises 1 *--- 

Furniture arvd equipment *- 

Capital leases--- 

Total long-term assets - - ......-— 

Total assets- 


1990 


1989 


$286.3 

2.099.4 

32.0 

7.1 

9.6 

3,838.9 


$2833 

2.077.9 

29.6 

7.1 

6.2 
3,701.8 


297.5 

141.5 
1.9 


$6,273.3 


4409 


259.9 

142.6 

1.1 


$6,105.9 


403.6 


6.714.2 


6.509.5 


Short-term liabilities 

Clearing balances and balances arising from early credit of uncollected Items 

Deferred credit items *---—-- 

Short-term debt 4 - - --- 

Total short-term liabilities---- 

Long-term HabMies 

Obligations under capital leases---- 

Long-term debt 4 ------—*- 

Total long-term liabilities--— 

Total liabilities-------—- 

Equity 4 ... . .—— —-—.-..♦—- 

Total liabilities and equity--- 


2.838.7 

3.385.9 

48.7 


2.0 

1391 


6,273.3 


2.794 0 
3.269.0 
428 


141.0 


6.4143 
299 9 


6.714.2 


1.1 
156 8 


6.105.9 


1580 


6,263 9 
245.6 


6.5095 


* «e h roM^To^ 8 <SrtS^ent the modi'icatk?,-* to the 4 loMM^ 1983 

• Includes allocations ot Board o< Governors, assets to pnced senaes of $0.3 million tor 1990 and $0.4 million lor isos. 

4 Imputed figures; represent the source of financing tor certain pnced services assets. 


Note: Details may not add to totals due to 
rounding. 

Table 2— Derivation of the 1990 PSAF 

[millions ot dollars) 


A. Assets to be 
Financed 1 

Short-term__$48.7-- 

Long-term 8 _.... 439.0 -—~ $487 7 


Table 2—Derivation of the 1990 
PSAF—Continued 
(millions of dollars) 


B. Weighted 
Average Cost 

1. Capital 
Structure * 

Short-term Debt.. 10.0%..—. 

Long-term Debt .. 28.5% --« - 

Equity..... 61.5% —... 


Table 2— Derivation of the 1990 

PSAF—Continued 

(millions of deters) 


2. Financing 
Rates/Costs • 

Short-term Debt.. 7.3% 
Long-term Debt... 9 6% 
Pre-tax Equity 4 ... 15.5% 

3. Elements of 

Capital Costs 

Short-term Debt.. $48.7 


X 7.3% - $35 
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Table 2—Derivation of the 1990 
PSAF—Continued 

(millions of dollars) 


Long-term Debt... 

139.1 

X 

9 6% - 13.3 

Equity.................... 

299 9 

X 

15.5% * 46.0 



_ 

-- $63.5 

C. Other Required 
PSAF Recoveries 
Sales Taxes... 

$9.9 



Federal Deposit 
Insurance 
Assessment 

4.3 



Board of 

Governors 
Expenses...._ 

1.7 


—.— $15 9 

D. Total PSAF 
Recoveries 


...... 

—.. $79.4 

As a percent of 
capital. 



. 16.3% 


As a percent of 


expenses •-----14.2% 


1 Priced service asset base is based on direct 
determination of assets method. 

•Consists of total long-term assets less capital 
leases that are self-financing. 

J Ail short-term assets are assumed to be fi¬ 
nanced by short-termn debt Of the total long-term 
assets. 32 percent are assumed to be financed by 
long-term deot and 68 percent by equity. 

4 The pre-tax rate of return on equity is based on 
the average atter-tax rate of return on equity, adjust¬ 
ed by the effective tax rate to yield the pre-tax rate 
of return on equity for each bank holding company 
for each year. These data are then averaged over 
five years to yield the pre-tax return on equity for 
use in the PSAF. 

•Systemwide 1990 budgeted priced service ex¬ 
penses less shipping were $560.6 million. 


Table 4.—Computation of Capital 
Adequacy for Federal Reserve 
Priced Services 



Assets 

Risk 

Weight 

Weighted 

Assets 

Imputed reserve 
requirement on 
deanng balances.... 

$286.3 

0.0 

$0.0 

Investment in 
marketable 
securities.. 

2,099.4 

0.0 

0.0 

Receivables. 

32.0 

0.2 

6.4 

Materials and 
supplies. 

7.1 

1.0 

7.1 

Prepard expenses. 

9.6 

1.0 

9.6 

Items in process of 
collection. 

3,838.9 

0.2 

767.8 

Premises._. 

297.5 

1.0 

297.5 

Furniture and 
equipment__ 

141.5 

1.0 

141.5 

Capital leases.. 

1.9 

1.0 

1.9 

Total__ 

$6,714.2 


$1,231.8 

Imputed Equity for 
1990 Capital to 
Risk-Weighted 

Assets. 

Capital to Risk- 
Weighted Assets. 

$299.9 

24.3% 




[FR Doc. 89-26176 Filed 11-6-69; 8:45 am] 
BILLING CODE 6210-01-M 


Maybaco Co.; Formation of. 

Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition of 
Nonbanking Company 


Table 3.—Changes Between 1990 and 
1989 PSAF Components 



1990 

1989 

A. Assets to be Financed (millions 
of dollars) 



Short-term. 

$48.7 

$42.8 

Long-term.... 

439.0 

402.8 

8. Cost of Capital 



Short-term Debt Rate.. 

7.3% 

6.6% 

Long-term Debt Rate_ 

9.6% 

9.0% 

Pre-tax Return on Equity. 

15.5% 

16.9% 

Weighted Average Cost of 



Capital..... 

13.6% 

13.8% 

C. Tax Rate... _....___ 

27.8% 

20.5% 

D. Capital Structure 

Short-term Debt. 

10.0% 

9.6% 

Long term Debt. 

28 5% 

352% 

55.2% 

Equity. 

61.5% 

E. Other Required PSAF Recover¬ 
ies (millions of dollars) 



Sales Taxes__ 

$99 

$8.0 

Federal Deposit Insurance As¬ 



sessment . 

4.3 

1.9 

Board of Governors Expenses... 

1.7 

1.4 

F. Total PSAF 



Reouirod Recovery___ 

$79.4 

$69 7 

As Percent of Capital. 

16.3% 

15.7% 

As Percent of Expenses... 

14.2% 

13.8% 


The company listed in this notice has 
applied under S 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
5 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and §225,21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in S 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 


question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than November 22, 
1989. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond. Virginia 
23261: 

1. The Maybaco Company , Baltimore, 
Maryland; to acquire up to 9.5 percent of 
MNC Financial, Inc., Baltimore. 
Maryland, and thereby indirectly 
acquire Equitable Bank, N.A., Baltimore, 
Maryland, Equitable Bank of Delaware, 
Dover, Delaware, Maryland National 
Bank, Baltimore, Maryland, American 
Security Bank, N.A., Washington, D.C.. 
and Maryland National Bank, N.A., 
Newark, Delaware. 

In connection with this application, 
Applicant also proposes to acquire E.B. 
Mortgage Corporation, Towson, 
Maryland, and thereby engage in 
making, acquiring, and servicing 
mortgage loans for its own account and 
the accounts of others pursuant to 
5 225.25(b)(1); Equibank Life Insurance 
Company, Baltimore, Maryland, and 
thereby engage in underwriting, as 
reinsurer, credit life, accident and health 
insurance and involuntary employment 
insurance in connection with extensions 
of credit by Equitable Bancorporation's 
subsidiaries, including Equitable Bank, 
N.A., Equitable Bank of Delaware, and 
E.B. Mortgage Corporation pursuant to 
§ 225.25(b)(8); Fayette Insurance 
Corporation, Baltimore, Maryland, and 
thereby engage in acting as agent or 
broker for the sale of credit life, accident 
and health insurance solely in 
connection with extensions of credit by 
Equitable Bancorporation’s subsidiaries, 
including Equitable Bank, N.A., 

Equitable Bank of Delaware, and E.B. 
Mortgage Corporation pursuant to 
5 225.25(b)(8); and Internet, Inc., Reston. 
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Virginia, and thereby engage in 
providing data processing switching 
services for automatic teller machines 
(“ATMs”) and point of sale (“POS”) 
networks. Internet, Inc., also provides 
and maintains data processing software 
to banks and other financial institutions 
for the operation of this hardware, and 
maintains ATM and POS data bases for 
some banks and financial institutions 
pursuant to S 225.25(b)(7) of the Board's 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, November 1.1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-26177 Filed 11-6-89; 8:45 am] 

OIU.1WG COO£ 6210-01-H 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Office of Inspector General; Statement 
of Organization, Functions and 
Delegations of Authority 

This Notice amends part A (Office of 
the Secretary) of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (HHS) to 
reflect certain changes in chapter AF. 
Office of Inspector General (OIG). 
Chapter AF was published at 50 FR 
45488 and at 51 FR 9894. March 21.1986. 

The revision flows from the transfer of 
the statutory basis for the Office of 
Inspector General from Public Law 94- 
505 to Public Law 95-452. The transfer 
was made under the Inspector General 
Act Amendments of 1988 (Pub. L 100- 
504) effective April 17,1989. This 
functional statement conforms to and 
carries out the statutory requirements 
for operating the Office of Inspector 
General. While the basic organizational 
structure of the Office of Inspector 
General is unchanged, certain units and 
positions are renamed, and there are 
minor shifts in reporting relationships. 
An additional program unit has been 
delineated, and some small functional 
units have been transferred; e.g., the 
information resources management 
function formerly assigned to the Deputy 
Inspector General is now under the 
Deputy Inspector General for Audit 
Services. The public affairs, 
congressional liaison and semiannual 
report functions formerly assigned to the 
Office of Analysis and Inspections are 
now under the Assistant Inspector 
General for Management and Policy. 
While relatively minor, the changes 
have been made to assist the 


organization to accomplish its mission 
more effectively. 

Delete Chapter AF in its entirety and 
replace with the following; 

Section AF.00 Office of Inspector 
General (OIG)—Mission 

This organization was established by 
law as an independent and objective 
oversight unit of the Department to carry 
out the mission of promoting economy, 
efficiency and effectiveness through the 
elimination of waste, abuse and fraud. 

In furtherance of this mission, the 
organization engages in a number of 
activities: 

A. Conducting and supervising audits, 
investigations, inspections and 
evaluations relating to HHS programs 
and operations. 

B. Identifying systemic weaknesses 
giving rise to opportunities for fraud and 
abuse in HHS programs and operations 
and making recommendations to 
prevent their recurrence. 

C. Leading and coordinating activities 
to prevent and detect fraud and abuse in 
HHS programs and operations. 

D. Detecting wrongdoers and abusers 
of HHS programs and beneficiaries so 
appropriate remedies may be brought to 
bear. 

E. Keeping the Secretary and the 
Congress fully and currently informed 
about problems and deficiencies in the 
administration of such programs and 
operations and about the need for and 
progress of corrective action, including 
imposing sanctions against providers of 
health care under Medicare and 
Medicaid who commit certain prohibited 
acts. 

In support of its mission, the Office of 
Inspector General carries out and 
maintains an internal quality assurance 
system, including periodic quality 
assessment studies and quality control 
reviews, to provide reasonable 
assurance that applicable laws, 
regulations, policies, procedures, 
standards and other requirements are 
followed; are effective; and are 
functioning as intended in OIG 
operations. 

Section AF.10 Office of Inspector 
General—Organization 

There is at the head of the OIG a 
statutory Inspector General, appointed 
by the President and confirmed by the 
Senate. The Office of Inspector General 
consists of five organizational units: 

A. Immediate Office of the Inspector 

General (AFA). 

B. Office of the Principal Deputy 

Inspector General (AFAl). 

C. Office of Audit Services (AFH). 

D. Office of Investigations and 

Enforcement (AFJ). 


E. Office of Evaluation and Inspections 
(AFE). 

Section AF.20 Office of Inspector 
General—Functions 

The component sections which follow 
describe the specific functions of the 
organization. 

Section AFA .00 Immediate Office of 
the Inspector General (OIG)—Mission 

The Inspector General is directly 
responsible for meeting the statutory 
mission of the OIG as a whole and for 
promoting effective OIG internal quality 
assurance systems, including quality 
assessment studies and quality control 
reviews of OIG processes and products. 

Section AFA.10 Immediate Office of 
the Inspector General—Organization 

The Immediate Office comprises the 
Inspector General and an immediate 
staff. 

Section AFA.20 Immediate Office of 
the Inspector General—f unctions 

As the senior official of the 
organization, the Inspector General 
supervises the Deputy Inspectors 
General who head the major OIG 
components. The Inspector General is 
appointed by the President, with the 
advice and consent of the Senate, and 
reports to and is under the general 
supervision of the Secretary or, to the 
extent such authority is delegated, the 
Under Secretary, but does not report to 
and is not subject to supervision by any 
other officer in the Department. In 
keeping with the independence intended 
in the statutory basis for the OIG and its 
mission, the Inspector General assumes 
and exercises, through line management, 
all functional authorities related to the 
administration and management of the 
OIG and all mission related authorities 
stated or implied in the law or delegated 
directly from the Secretary. 

The Inspector General provides 
executive leadership to the organization 
and exercises general supervision over 
the personnel and functions of its major 
components. The Inspector General 
determines the budget needs of the OIG, 
sets OIG policies and priorities, 
oversees OIG operations and provides 
reports to the Secretary and the 
Congress. In this capacity the Inspector 
General is empowered under the law 
with general personnel authority, e g., 
selection, promotion, assignment, etc., of 
employees, including members of the 
senior executive service. The Inspector 
General delegates related authorities as 
appropriate. 
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Section AFA1.00 Office of the 
Principal Deputy Inspector General 
(OPD1G)—Mission 

This office is responsible for the 
reporting and legislative and regulatory 
review functions required in the law; for 
formulating and executing the OIG 
budget; for managing external affairs; 
and for establishing functional policies 
for the general management of the OIG. 
In support of its mission, the office 
carries out and maintains an internal 
quality assurance system. The system 
includes quality assessment studies and 
quality control reviews of OPDIG 
processes and products to ensure that 
policies and procedures are effective; 
are followed; and are functioning as 
intended. 

Section AFA1.10 Office of the 
Principal Deputy Inspector General— 
Organization 

This office comprises the Principal 
Deputy Inspector General and the Office 
of Management and Policy. 

Section AFA1.20 Office of the 
Principal Deputy Inspector General— 
Functions 

A. Principal Deputy Inspector General 

This official assists the Inspector 
General in the management of the OIG, 
and during the absence of the Inspector 
General, acts as the Inspector General. 
The Principal Deputy Inspector General 
carries out the mission stated in 
AFAl.OO through the Assistant Inspector 
General for Management and Policy. 

B. Office of Management and Policy. 

This office is directed by the Assistant 
Inspector General for Management and 
Policy. 

1. The office conducts and coordinates 
OIG reviews of existing and proposed 
legislation and regulations related to 
HHS programs and operations to 
identify their impact on economy and 
efficiency and their potential for fraud 
and abuse. It develops regulations for 
publication in the Federal Register and 
legislative proposals for inclusion in the 
Department’s legislative program. It 
serves as contact for the press and 
electronic media and serves as OIG 
congressional liaison. The office 
prepares congressional testimony and 
confers with officials in the Office of the 
Secretary staff divisions on 
congressional relations, legislation and 
public affairs. It develops and publishes 
OIG newsletters, recruitment brochures 
and other issuances to announce and 
promote OIG activities and 
accomplishments. 

2. The office coordinates the 


development of the OIG long-range 
strategic plan and the OIG annual work 
plan. It compiles the Semiannual Report 
to the Congress and operates the 
Executive Secretariat. It formulates and 
oversees the execution of the OIG 
budget and confers with the Office of 
the Secretary, the Office of Management 
and Budget and the Congress on budget 
issues. It issues quarterly grants to 
States for Medicaid fraud control units. 

It conducts management studies and 
analyses and establishes and 
coordinates general management 
policies for the OIG and publishes those 
policies in the OIG Administrative 
Manual. It serves as OIG liaison to the 
Office of the Secretary for Freedom of 
Information and Privacy Act requests, 
personnel issues and other 
administrative policies and practices, 
and on equal employment opportunity 
and other civil rights matters. It 
coordinates internal control reviews for 
the OIG, 

Section AFH.00 Office of Audit 
Services (OAS)—Mission 

The Office of Audit Services provides 
policy direction for and conducts and 
oversees comprehensive audits of HHS 
programs, operations, grantees and 
contractors, following generally 
accepted Government auditing 
standards (GACAS), the Single Audit 
Act of 1984, applicable Office of 
Management and Budget (OMB) 
circulars and other legal, regulatory and 
administrative requirements. It 
maintains an internal quality assurance 
system, including periodic quality 
assessment studies and quality control 
reviews, to provide reasonable 
assurance that applicable laws, 
regulations, policies, procedures, 
standards and other requirements are 
followed in all audit activities 
performed by, or on behalf of, the 
Department. In furtherance of this 
mission, the organization engages in a 
number of activities: 

A. The office coordinates and confers 
with officials of the central Federal 
management agencies (OMB, the 
General Accounting Office (GAO), the 
Office of Personnel Management (OPM) 
and the Department of the Treasury) on 
audit matters involving HHS programs 
and operations. It provides technical 
assistance to Federal. State and local 
investigative offices on matters 
concerning the operation of the 
Department’s programs. It participates 
in interagency efforts implementing 
OMB Circulars A-128 and A-110, which 
call for use of the single audit concept 
for most external audits. It performs 
audits of activities administered by 


other Federal departments, following the 
system of audit cognizance administered 
by OMB. It participates in the 
President’s Council on Integrity and 
Efficiency (PCIE) initiatives and other 
Govemmentwide projects. It works with 
other OIG components on special 
assignments and projects. It responds to 
congressional oversight interests related 
to audit matters in the Department. 

B. The Office of Audit Services helps 
HHS operating divisions and the Office 
of the Secretary staff divisions to 
develop policies to manage grants and 
procurements and policies to establish 
indirect cost rates. It performs preaward 
audits of grant or contract proposals to 
determine the financial capability of the 
grantees or contractors and conducts 
postaward audits. 

C. The office reviews legislative, 
regulatory and policy proposals for audit 
implications. It recommends 
improvements in the accountability and 
integrity features of legislation, 
regulations and policy. It prepares 
reports on audits and special studies for 
the Secretary, heads HHS operating 
divisions, Regional Directors and others. 
It gathers data on unresolved audit 
findings for the statutorily required 
Semiannual Reports to the Congress and 
for the Under Secretary as Chairman of 
the Audit Resolution Council. It 
conducts follow-up examinations and 
special analyses of actions taken on 
previously reported audit findings and 
recommendations to ensure 
completeness and propriety. 

D. The office decides when audits can 
or may be performed by audit 
organizations outside the Department, 
including those by other Federal or 
nonfederal governmental agencies, 
contractors, or public accounting firms. 

It assures that any audit performed by 
non-OIG auditors complies with the 
Government auditing standards 
established by the Comptroller General 
of the United States. It evaluates audits 
performed for the Department by 
outside organizations. 

Section AFH.10 Office of Audit 
Services—Organization 

The Office of Audit Services 
comprises the following components: 

A. Immediate Office. 

B. Audit Policy and Oversight. 

C. Health Care Financing Audits. 

D. Social Security Audits. 

E. Human, Family, and Departmental 

Services Audits. 

F. Public Health Service Audits. 
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Section AFH.20 Office of Audit 
Services—F unctions 

A. Immediate Office of the Deputy 
Inspector GeneraI for Audit Services 

This office is directed by the Deputy 
Inspector General for Audit Services 
who carries out the functions designated 
in the law for the position, Assistant 
Inspector General for Auditing. The 
Deputy Inspector General for Audit 
Services is responsible to the Inspector 
General for carrying out OlG’s audit 
mission and also serves as Audit 
Director for the Department. This 
official supervises the Assistant 
Inspectors General heading OAS offices 
described below. 

The Immediate Office manages the 
human and financial resources of the 
Office of Audit Services including 
developing staffing allocation plans and 
issuing policy for, coordinating and 
monitoring all staffing, recruiting and 
training activities of the office. It 
maintains a professional development 
program for Office of Audit Services 
staff which meets the requirements of 
Government auditing standards. The 
office provides liaison with the General 
Accounting Office. It reviews all replies 
to GAO reports to ensure they are 
responsive, properly coordinated and 
representative of HHS policy and 
advises the Secretary and other officials 
about significant findings. 

B. Audit Policy and Oversight 

This office is directed by the Assistant 
Inspector General for Audit Policy and 
Oversight who is the principal assistant 
to the Deputy Inspector General for 
Audit Services. This official supervises 
the Regional Inspectors General for 
Audit Services who carry out audit 
activities in their assigned geographic 
areas. 

1. The office develops audit policy, 
procedures, standards, criteria and 
instructions for all audit activities 
performed by, on behalf of, or 
conforming with departmental programs, 
grants, contracts, or operations, 
complying with general accepted 
Government auditing standards and 
other legal, regulatory and 
administrative requirements. It develops 
policy and procedures for an internal 
quality assurance system to provide 
reasonable assurance that applicable 
laws, regulations, policies, procedures, 
standards and other requirements are 
followed in all audit activities 
performed by, or on behalf of, the 
Department, and conducts quality 
assurance studies to ensure that the 
policies and procedures are 
implemented by each Office of Audit 
Services component and are functioning 


as intended. It evaluates audit work, 
including performing quality control 
reviews of audit reports. It develops and 
monitors audit work plans. It tracks, 
monitors, and report on audit resolution, 
including follow up per OMB Circular 
A-50. 

2. It plans, develops, and coordinates 
advanced techniques to carry out the 
functions of the Office of Audit Services. 
It coordinates the OIG information 
resources management function 
including computer software and 
hardware acquisition and maintenance. 

It manages the Office of Audit Services 
information system. 

C. Health Care Financing Audits. 

This office is directed by the Assistant 
Inspector General for Health Care 
Financing Audits who also serves as the 
Audit Director for the Health Care 
Financing Administration (HCFA). The 
office conducts audits of HCFA program 
operations and oversees nationwide the 
audits of the Medicare and Medicaid 
programs, their contracts, and providers 
of services and products. It maintains an 
internal quality assurance system, 
including periodic quality control 
reviews, to provide reasonable 
assurance that applicable laws, 
regulations, policies, procedures, 
standards and other requirements are 
followed in all HCFA audit activities 
performed by. or on behalf of, the 
Department. 

D. Social Security Audits 

This office is directed by the Assistant 
Inspector General for Social Security 
Audits who also serves as Audit 
Director for the Social Security 
Administration. The office conducts as 
well as oversees nationwide the audits 
of the Social Security Administration’s 
Retirement, Survivors and Disability 
Insurance programs; the Supplemental 
Security Income program; the Black 
Lung program; as well as the operation 
and administration of the entire agency. 
It maintains an internal quality 
assurance system, including periodic 
quality control reviews, to provide 
reasonable assurance that applicable 
laws, regulations, policies, procedures, 
standards and other requirements are 
followed in all Social Security audit 
activities performed by, or on behalf of, 
the Department. 

E. Human, Family, and Departmental 
Services Audits 

This office is directed by the Assistant 
Inspector General for Human, Family, 
and Departmental Services Audits who 
also serves as the Audit Director for the 
Family Support Administration (FSA), 
the Office of Human Development 


Services (HDS) and the Office of the 
Secretary (OS). The office conducts and 
oversees audits of the operations and 
programs of the FSA, the HDS and the 
OS, including statewide cost allocation 
plans. It maintains an internal quality 
assurance system, including periodic 
quality control review's, to provide 
reasonable assurance that applicable 
laws, regulations, policies, procedures, 
standards and other requirements are 
followed in all FSA, HDS and OS audit 
activities performed by, or on behalf of, 
the Department. 

F. Public Health Service Audits 

This office is directed by the Assistant 
Inspector General for Public Health 
Service Audits who also serves as the 
Audit Director for the Public Health 
Service. The office conducts and 
oversees audits of the programs and 
activities of the Public Health Service, 
including the Food and Drug 
Administration, the National Institutes 
of Health, the Health Resources and 
Services Administration, the Alcohol, 
Drug Abuse, and Mental Health 
Administration, the Centers for Disease 
Control, the Agency for Toxic 
Substances and Disease Registry, the 
Indian Health Service, and the Surgeon 
General as well as those colleges, 
universities and non-profit organizations 
that receive research grants from the 
Federal Government. It maintains an 
internal quality assurance system, 
including periodic quality control 
review, to provide reasonable assurance 
that applicable laws, regulations, 
policies, procedures, standards and 
other requirements are followed in all 
Public Health Service audit activities 
performed by, or on behalf of, the 
Department. 

Section AFJ.00 Office of Investigations 
and Enforcement (OIE)—Mission 

The Office of Investigations and 
Enforcement is responsible for 
conducting and coordinating 
investigative activities related to fraud, 
waste, abuse and mismanagement in 
HHS programs and operations, including 
wrongdoing by applicants, grantees, or 
contractors, or by HHS employees in the 
performance of their official duties. It 
serves as OIG liaison to the Department 
of Justice on all matters relating to 
investigations of HHS programs and 
personnel, and reports to the Attorney 
General when the OIG has reasonable 
grounds to believe Federal criminal law 
has been violated. It works with other 
investigative agencies and organizations 
on special projects and assignments. In 
support of its mission, the office carries 
out and maintains an internal quality 
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assurance system. The system includes 
quality assessment studies and quality 
control reviews of OIE processes and 
products to ensure that policies and 
procedures are effective; are followed; 
and are functioning as intended. 

Section AFJ.10 Office of Investigations 
and Enforcement—Organization 

The Office of Investigations and 
Enforcement comprises the following 
components: 

A. Immediate Office. 

B. Criminal Investigations. 

C. Civil and Administrative Remedies. 

D. Investigations Policy and Oversight. 

Section AFJ.20 Office of Investigations 
and Enforcement—Functions 

A. Immediate Office of the Deputy 
Inspector General for Investigations and 
Enforcement 

This office is directed by the Deputy 
Inspector General for Investigations and 
Enforcement who is responsible for the 
functions designated in the law for the 
position, Assistant Inspector General for 
Investigations. The Deputy Inspector 
General for Investigations and 
Enforcement supervises the Assistant 
Inspectors General who head the OIE 
offices described below. 

The Deputy Inspector General for 
Investigations and Enforcement is 
responsible to the Inspector General for 
carrying out the investigative mission of 
the 01G and for leading and providing 
general supervision to the OIG 
investigative component. The Immediate 
Office coordinates quality assurance 
studies to ensure that applicable laws, 
regulations, policies, procedures, 
standards and other requirements are 
followed in all investigative activities 
performed by. or on behalf of, the 
Department 

B. Criminal Investigations 

This office is directed by the Assistant 
Inspector General for Criminal 
Investigations who supervises a 
headquarters policy and review staff 
and the Regional Inspectors General for 
Investigations who carry out 
investigative activities in their assigned 
geographic areas. 

1* The headquarters staff assists the 
Deputy Inspector General for 
Investigations and Enforcement to 
establish investigative priorities, to 
evaluate the progress of investigations, 
and to report to the Inspector General 
on the effectiveness of investigative 
efforts. It develops and implements 
investigative techniques, programs, 
guidelines and policies. It provides 
programmatic expertise and issues 
information on new programs, 


procedures, regulations and statutes. It 
directs and coordinates the investigative 
field offices. 

2. The headquarters staff reviews 
completed reports of investigations to 
ensure accuracy and compliance with 
guidelines. It issues the reports to 
pertinent agencies, management 
officials and the Secretary and 
recommends appropriate debarment 
actions, administrative sanctions, civil 
money penalties and other civil actions, 
or prosecution under criminal law. It 
identifies systemic and programmatic 
vulnerabilities in the Department’s 
operations and make9 recommendations 
for change to the appropriate mangers. 

3. The field offices conduct 
investigations of allegations of fraud, 
waste, abuse, mismanagement and 
violations of standards of conduct and 
other investigative matters within the 
jurisdiction of the OIG. They coordinate 
investigations and confer with HHS 
operating divisions, Btaff divisions, OIG 
counterparts and other investigative and 
law enforcement agencies. They prepare 
investigative and management 
improvement reports. 

C. Civil and Administrative Remedies 

This office is directed by the Assistant 
Inspector General for Civil and 
Administrative Remedies. 

1. The office provides policy guidance 
and technical expertise to the 
Department, other Federal agencies, 
carriers, intermediaries, providers and 
private organizations on civil fraud laws 
and regulations, penalties, sanctions and 
other remedies. It maintains liaison with 
the Department of Justice on the civil 
fraud aspects of health care and other 
HHS investigations. 

2. The office coordinates and/or helps 
investigative matters arising under the 
Program Fraud Civil Remedies Act, the 
Civil Monetary Penalties Law, and 
Public Law 100-93, including alleged 
misconduct by health care entities and 
others under Medicare, Medicaid, 
maternal and child health, and social 
services block grant laws. It assists the 
Department of Justice to investigate and 
evaluate civil fraud lawsuits brought 
under the qui tam provisions of the 
Federal False Claims Act and related 
statutes. 

3. The office directs and coordinates 
medical reviews on civil money penalty 
and exclusion cases to ensure that 
Findings and conclusions are correct and 
supported by medical records. It 
evaluates and adjudicates proposals to 
exclude individuals and/or entities from 
participation in health care programs. It 
conducts administrative reviews on 
proposed exclusions and provides 
written reports incident to the reviews. 


It negotiates, implements and monitors 
settlement agreements and exclusion 
requirements and, in cases of default, 
implements penalty provisions. It assists 
in investigations related to request for 
reinstatement by excluded individuals 
and entities, conducts administrative 
reviews in accordance with regulations, 
and adjudicates the requests for 
reinstatement. It maintains indices of 
sanctioned individuals and entitles and 
prepare reports of sanction and penalty 
activities for distribution. 

D. Investigations Policy and Oversight 

This office is directed by the Assistant 
Inspector General for Investigations 
Policy and Oversight who leads 
outreach activities to State and local 
investigative agencies, and the general 
management functions of the Office of 
Investigations and Enforcement. 

1. The office oversees State Medicaid 
fraud control units and is responsible for 
certifying and recertifying these units 
and for auditing their Federal funding. 
The office provides pertinent 
information from HHS records to assist 
Federal, State and local investigative 
agencies to detect, investigate and 
prosecute fraud. It manages the HHS 
Hotline to receive complaints and 
allegations of fraud, waste and abuse, 
and to refer the information for 
investigation, audit, program review, or 
other appropriate action. It coordinates 
with the GAO hotline and hotlines from 
other agencies. 

2. The office maintains investigative 
files for OIE headquarters and an 
automated data and management 
information system used by all OIE 
managers and investigators. It provides 
technical expertise on computer 
applications for investigations and 
coordinates and approves investigative 
computer matches with other agencies. 

3. The office develops general 
management policy for the OIE. It 
develops and issues instructional media 
on detecting wrongdoing and on 
investigating and processing cases. The 
office reviews proposed legislation, 
regulations, policies and procedures to 
identify vulnerabilities and recommends 
modification where appropriate. It 
reviews investigative files in response to 
Privacy and Freedom of Information Act 
requests. It plans, develops, implements 
and evaluates all levels of employee 
training for investigations, management, 
support skills and other functions. It 
coordinates general management 
processes; e.g., compiles reports on the 
budget, on awards and on other 
personnel matters for OIE as a whole; 
implements policies and procedures 
published in the OIG Administrative 
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Manual; and processes procurement 
requests and other service related 
actions. 

Section AFE.00 Office of Evaluation 
and Inspections (OEI)—Mission 

The Office of Evaluation and 
Inspections is responsible for conducting 
inspections of HHS programs, 
operations and processes to identify 
vulnerabilities, to prevent and detect 
misconduct, and to promote economy, 
efficiency and effectiveness in HHS 
programs and operations. In support of 
its mission, the office carries out and 
maintains an internal quality assurance 
system. The system includes quality 
assessment studies and quality control 
reviews of OEI processes and products 
to ensure that policies and procedures 
are effective; are followed; and are 
functioning as intended. 

Section AFE.10 Office of Evaluation 
and Inspections—Organization 
The Office of Evaluation and 
Inspections comprises the Immediate 
Office and the Analysis and Inspections 
component. 

Section AFTL20 Office of Evaluation 
and Inspections—Functions 

A. Immediate Office of the Deputy 
Inspector Gemeral for Evaluation and 
Inspections 

The office is directed by the Deputy 
Inspector General for Evaluation and 
Inspections who is responsible to the 
Inspector General for Analysis and 
Inspections. The Immediate Office 
carries out OEI*s mission in 
headquarters. 

1. The office develops OEFs 
evaluation and inspections policies, 
procedures and standards. It assesses 
the quality of inspections to ensure 
compliance with policies and 
procedures. It manages OEI’s human 
and financial resources. It develops and 
monitors OEI's management information 
systems. 

2. The office manages OEI's work 
planning process and reviews 
legislative, regulatory and program 
proposals for vulnerabilities to fraud, 
waste and mismanagement. It develops 
evaluative techniques and coordinates 
projects with other OIG and 
departmental components. It conducts 
inspection of HHS programs and 
recommends changes to improve 
efficiency and effectiveness. It provides 
programmatic expertise and issues 
information on new programs, 
procedures, regulations and statutes to 
OEI regional offices. It maintains liaison 
with other components in the 
Department; follows up on 
implementation of corrective action 


recommendations; evaluates the actions 
taken to resolve problems and 
vulnerabilities identified; and provides 
additional data or corrective action 
options, where appropriate. 

B. Analysis and Inspections 

This office is directed by the Assistant 
Inspector General for Analysis and 
Inspections who supervises the Regional 
Inspectors General for Evaluation and 
Inspections who carry out OEI's mission 
and activities in assigned geographic 
areas. The office evaluates HHS 
programs and produces the results in 
inspection reports. It conducts data and 
trend analyses of major HHS initiatives 
to determine the effects of current 
policies and practice on program 
efficiency and effectiveness. It 
recommends changes in program 
policies, regulations and law to improve 
efficiency and effectiveness, and to 
prevent fraud, abuse, waste and 
mismanagement. It analyzes existing 
policies to evaluate options for future 
policy, regulatory and legislative 
improvements. 

Dated: October 27,1989. 

Louis W. Sullivan, 

Secretary. 

[FR Doc. 89-26156 Filed 11-6-89: 8:45 am] 

BILLING COOE 4150-04-41 


Delegation of Authority 

I hereby delegate to the Inspector 
General with authority to redelegate, my 
authority under sections 1892(a)(2)(C)(ii) 
end 1892(a)(3)(B) of the Social Security 
Act, as amended, to exclude individuals 
from participation in the Medicare 
program under title XVIII of the Social 
Security Act. 

This delegation is effective immediately. 
Dated: October 27,1989. 

Louis W. Sullivan, 

Secretary. 

[FR Doc. 89-26157 Filed 11-6-89; 8:45 am] 
BtLUNG COOE 4160-17-41 


Food and Drug Administration 

Consumer Participation; Notice of 
Open Meeting 

agency: Food and Drug Administration, 
HHS. 

action: Notice._ 

summary: The Food and Drug 
Administration (FDA) is announcing the 
following district consumer exchange 
meeting: San Francisco District Office, 
chaired by Ronald M. Johnson, District 
Director. The topic to be discussed is 
food labeling. 


DATES: Saturday, November 11,1989,1 
p.m. to 5 p.m. 

ADDRESSES: Ella Hill Hutch Community 
Center, 1050 McAllister Street, San 
Francisco, CA 94115. 

FOR FURTHER INFORMATION CONTACT: 
Lula M. Holland. Consumer Affairs 
Officer. Food and Drug Administration, 
50 United Nations Plaza. Room 524, San 
Francisco, CA 94102, 415-556-1364. 
SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to encourage 
dialogue between consumers and FDA 
officials, to identify and set priorities for 
current and future health concerns, to 
enhance relationships between local 
consumers and FDA’s district offices, 
and to contribute to the agency’s 
policymaking decisions on vital issues. 

Dated: October 30,1989. 

Alan L. lioeting. 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 89-26181 Filed 11-6-89; 8:45 am] 

BILLING CODE 4160-01-44 


[Docket No. 89N-0466] 

Drug Export; Betaxin* (Thiamine 
Hydrochloride Injection, USP) 

AGENCY: Food and Drug Administration, 
HHS. 

action: Notice.__ 

summary: The Food and Drug 
Administration (FDA) is announcing 
that Sterling Drug Inc. has filed an 
application requesting approval for the 
export of the human drug Betaxin® 
(thiamine hydrochloride injection, USP); 
100 mg/ml in 10 ml vials to Canada. 
address: Relevant information on this 
application may be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane. Rockville, MD 
20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human drugs 
under the Drug Export Amendments Act 
of 1986 should also be directed to the 
contact person. 

FOR FURTHER INFORMATION CONTACT: 

Mary F. Cooper, Division of Drug 
Labeling Compliance (HFD-313), Center 
for Drug Evaluation and Research, Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-295- 
8073. 

SUPPLEMENTARY INFORMATION: The Drug 
Export Amendments Act of 1986 (Pub. L 
99-660) (section 802 of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 382)) provides that FDA may 
approve applications for the export of 








46780 


Federal Register / Vol. 54, No. 214 / Tuesday, November 7, 1989 / Notices 


drugs that are not currently approved in 
the United States. The approval process 
is governed by section 802(b) of the act. 
Section 802(b)(3)(B) of the act sets forth 
the requirements that must be met in an 
application for approval. Section 
802(b)(3)(C) of the act requires that the 
agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)(3)(B) 
have been satisfied. Section 802(b)(3)(A) 
of the act requires that the agency 
publish a notice in the Federal Register 
within 10 days of the filing of an 
application fur export to facilitate public 
participation in its review of the 
application. To meet this requirement, 
the agency 19 providing notice that 
Sterling Drug Inc., 90 Park Ave., New 
York, NY 10018. has filed an application 
requesting approval for the export of the 
drug Betaxin* (thiamine hydrochloride 
injection, USP); 100 mg/mi in 10 ml vials 
to Canada. The drug is indicated for use 
in patients suffering from disorders 
caused by vitamin Bl deficiency, such 
as loss of appetite, reduced activity of 
the gastrointestinal tract (secretory and 
motor), muscular weakness, polyneuritis 
due to alcoholism or pregnancy and 
pernicious vomiting of pregnancy. The 
application was received and filed in the 
Center for Drug Evaluation and 
Research on October 10.1989, which 
shall be considered the filing date Tor 
purposes of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document. These submissions 
may be seen in the Dockets 
Management Branch between 9 a m. and 
4 p.m.. Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by November 17, 
1989, and to provide an additional copy 
of the submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (sec. 802, 
Pub. L. 99-660 (21 U.S.C. 382)) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
rrdelegated to the Center for Drug 
Evaluation and Research (21 CFR 5.44). 

Dated: October 23, 1989. 

Daniel L. Michels. 

Director, Office of Compliance, Center for 
Vrui; Evaluation and Research. 

|FP Doc. 89-26144 Filed 11-6-89; 8:45 am| 

BILLING CODE 4160-01-11 


Social Security Administration 

Statement of Organization, Functions 
and Delegations of Authority 

Part S of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (I LHS) 
covers the Social Security 
Administration (SSA). Notice is hereby 
given that Chapter S5 is being amended 
to reflect the relocation of the Office of 
International Policy. The changes are as 
follows: 

Chapter S5 

Office of the Deputy Commissioner, 
Policy and External Affairs 
S5.00 Mission 
S5.10 Organization 
S5.20 Functions 

Section S5.10 The Office of the Deputy 
Commissioner, Policy and External 
Affairs—(Organization) 

Add: 

G. The Office of International Policy 
(S5G). 

Section S5.20 The Office of the Deputy 
Commissioner, Policy and External 
Affairs—(Functions) 

Add: 

G. The Office of International Policy 
(S5G) represents SSA on matters of 
international research and statistics 
within HHS, within the academic 
community and in coordination with 
SSA’s Office of Public Affairs (OPA), 
with other public and private agencies 
and organizations. The Office serves as 
SSA liaison to international agencies 
and associations which deal with Social 
Security matters and negotiates 
international Social Security agreements 
with foreign governments and develops 
policies and procedures to implement 
the agreements. It plans and coordinates 
programs of technical assistance to 
foreign Social Security institutions and 
serves as liaison with other Federal 
agencies, such as the Department of 
State and the Department of Treasury 
on Social Security program matters 
outside the United States. 

Add: 

Subchapter S5G 

Office of International Policy 

S5G.00 Mission 

S5G.10 Organization 

S5G.20 Functions 

Section S5G.00 The Office of 
International Policy—(Mission) 

The Office of International Policy 
represents SSA on matters of 
international research and statistics 
within HHS, within the academic 
community and in coordination with 


SSA’s OPA, with other public and 
private agencies and organizations. The 
Office serves as SSA liaison to 
international agencies and associations 
which deal with Social Security matters. 
It negotiates international Social 
Security agreements with foreign 
governments and develops policies and 
procedures to implement the 
agreements. The Office provides 
programs of training and technical 
consultation on Social Security and 
related fields to foreign Social Security 
officials and other foreign experts. It 
plans and coordinates programs of 
technical assistance to foreign Social 
Security institutions and serves as 
liaison with other Federal agencies, such 
as the Department of State and the 
Department of the Treasury on Social 
Security program matters outside the 
United States. 

Section S5G.10 The Office of 
International Policy—(Organization) 

The Office of International Policy, 
under the leadership of the Director of 
the Office of International Policy 
includes: 

A. The Director for International Policy 

(S5G). 

B. The Deputy Director for International 

Policy (S5G). 

C. The Immediate Office of the Director 

for International Policy (S5G). 

D. The Division of International Program 

Policy and Agreements (S5GA). 

E. The International Studies and 

Organizations Staff (S5GB). 

F. The International Activities Staff 

(S5GC). 

Section S5G.00 The Office of 
International Policy—(Functions) 

A. The Director for International 
Policy (S5G) is directly responsible to 
the Deputy Commissioner, Policy and 
External Affairs for carrying out the 
Office of International Policy’s (OIP) 
mission and provides supervision to the 
major components of OIP. 

B. The Deputy Director for 
International Policy (S5G) assists the 
Director in carrying out his/her 
responsibilities and performs other 
duties the Director may prescribe. 

C. The Immediate Office of the 
Director for International Policy (S5G) 
provides the Director and Deputy 
Director with staff assistance on the full 
range of their responsibilities and helps 
coordinate the activities of OIP 
components. 

D. The Division of International 
Program Policy and Agreements (S5GA). 

a. Plans, develops and evaluates 
program policies and procedures 
relating to foreign claims administration 
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and beneficiaries, and modifies policies 
and procedures to meet program 
requirements in foreign countries. 

b. Negotiates international Social 
Security (totalization) agreements with 
foreign governments and takes the 
actions necessary to secure their 
approval, develops and evaluates 
agreements and administers the 
coverage provisions of the agreements. 

c. Interacts with various SSA 
components, HHS, other Federal 
agencies and governments of other 
countries on all foreign program matters, 
including evaluation of foreign social 
insurance systems for alien nonpayment 
purposes, benefit payment delivery and 
restrictions, acceptability of foreign 
evidence and program integrity. 

d. Conducts legislative and regulatory 
reviews, studies and analysis of all 
matters relating to international policy 
and international Social Security 
agreements, and takes necessary 
legislative or regulatory action on 
foreign program and agreement 
problems requiring such remedy. 

E. The International Studies and 
Organization Staff (S5GB). 

a. Develops and implements a 
methodology for international statistical 
comparisons. Develops statistical 
methods involving data in such fields as 
labor statistics, gross national product, 
benefit formulas, and financing for a 
comparison of the information on these 
areas of interest between the United 
States and other nations. 

b. Directs analytical studies involving 
comparisons of particular aspects of 
Social Security measures in selected 
groups of countries. 

c. Coordinates and advises high-level 
agency officials, congressional 
committees and various firms and 
institutions on the operation of the 
Social Security systems of foreign 
countries. Represents the 
Administration and Department at 
international conferences and seminars 
on economic development end Social 
Security. 

d. Plans and organizes the work of 
consultants, outside contractors and 
regular staff in establishing international 
exchanges for the purpose of creating a 
data bank capable of sustaining the 
research program. 

e. Coordinates and advises high-level 
agency officials with regard to agency 
participation in international 
organizations active in the social policy 
field. 

F. The International Activities Staff 
(S5GC). 

a. Provides training, orientation and 
consultation programs on Social 
Security to foreign Social Security 
officials and experts in related fields. 


b. Develops and coordinates technical 
assistance to foreign Social Security 
institutions. 

c. Serves as the SSA focal point in 
providing information about United 
States Social Security programs to 
foreign and international sources. 

d. Plans and coordinates foreign travel 
by SSA officials. 

Subchapter S5R 
Office of Policy 

Section S5R.00 The Office of Policy— 
(Mission) 

Delete last sentence. 

Section S5R.10 The Office of Policy— 
(Organization) 

Delete F. 

Reletter: G to F and H to G. 

Section S5R.20 The Office of Policy— 
(Functions) 

Delete F. 

Reletter: G to F and H to G. 

Dated: October 27,1989. 

Louis W. Sullivan, MD 

Secretary of Health and Human Services. 

[FR Doc. 89-26158 Filed 11-0-89; 8:45 am] 
BILLING COOE 4190-11-M 


Statement of Organization, Functions 
and Delegations of Authority 

Part S of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (HHS) 
covers the Social Security 
Administration (SSA). Notice is given 
that chapter Si of the Deputy 
Commissioner, Management is being 
amended to retitle the Office of Human 
Resources, Training and Management 
Analysis (SlE) as the Office of Human 
Resources Management (SlE). The 
Office otherwise remains unchanged. 
The new material and changes are as 
follows: 

Section S1.10 The Office of the Deputy 
Commissioner, Management— 
(Organization) 

Delete: 

D. The Office of Human Resources, 
Training and Management Analysis 
(SlE). 

Add: 

D. The Office of Human Resources 
Management (SlE). 

Section Sl.20 The Office of the Deputy 
Commissioner, Management— 
(Functions) 

Delete: 

D. In the first and sixth sentences: 
‘The Office of Human Resources, 


Training and Management Analysis 

• « • t» 

Add: 

D. In the first and sixth sentences: 

“The Office of Human Resources, 
Training and Management * * \" 

Delete: 

Section S1E.00 The Office of Human 
Resources, Training and Management 
Analysis—(Mission) 

Add: 

Section S1E.00 The Office of Human 
Resources Management—(Mission) 

Delete: 

In the first sentence: “The Office of 
Human Resources, Training and 

Management Analysis (OHRTMA) 

• • * •» 

Add: 

In the first sentence: “The Office of 
Human Resources Management 
(OHRM) * • V 
Delete: 

Section S1E.10 The Office of Human 
Resources, Training and Management 
Analysis—(Organization) 

Add: 

Section S1E.10 The Office of Human 
Resources Management—(Organization) 

Delete: 

In the first sentence: “The Office of 
Human Resources, Training and 
Management Analysis, under the 
leadership of the Associate 
Commissioner for Human Resources, 
Training and Management Analysis, 
includes:” 

Add: 

In the first sentence: “The Office of 
Human Resources Management, under 
the leadership of the Associate 
Commissioner for Human Resources 
Management, includes:” 

Delete: 

A. The Associate Commissioner for 
Human Resources, Training and 
Management Analysis (SlE). 

B. The Immediate Office of the 
Associate Commissioner for Human 
Resources, Training and Management 
Analysis (SlE). 

Add; 

A. The Associate Commissioner for 
Human Resources Management (SlE). 

B. The Immediate Office of the 
Associate Commissioner for Human 
Resources Management (SlE). 

Delete: 

Section S1E.20 The Office of Human 
Resources, Training and Management 
Analysis—(Functions) 

Add: 
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Section SlE.20 The Office of Human 
Resources Management—(Functions) 

Delete: 

A. The Associate Commissioner for 
Human Resources, Training and 
Management Analysis (SlE) is directly 
responsible to the Deputy 
Commissioner, Management for carrying 
out OHRTMA’s mission and provides 
general supervision to the major 
components of OHRTMA. 

B. The Immediate Office of the 
Associate Commissioner for Human 
Resources, Training and Management 
Analysis (SlE) provides the Associate 
Commissioner with staff assistance on 
the full range of his/her responsibilities. 

Add: 

A. The Associate Commissioner for 
Human Resources Management (SlE) is 
directly responsible to the Deputy 
Commissioner, Management for carrying 
out OHRMs mission, and provides 
general supervision to the major 
components of OHRM. 

B. The Immediate Office of the 
Associate Commissioner for Human 
Resources Management (SlE) provides 
the Associate Commissioner with staff 
assistance on the full range of his/her 
responsibilities. 

Dated: October 27,1989. 

Louis W. Sullivan, M.D., 

Secretary of Health and Human Services: 

[FR Doc. 89-26159 Filed 11-6-89; 8:45 am) 
BILLING CODE 4190-11-41 


DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

Facilities Improvement and Repair 
Priority List for Fiscal Year 1990 

agency: Office of Construction 
Management, Interior. 

The Facilities Improvement and 
Repair (Fl&R) list has been prepared for 
Fiscal Year 1990 in accordance with 
House Report Number 98-886, page 52. 
'To avoid some of the problems 
experienced in the past, the Committee 
directs the Bureau to revise the FI&R 
Priority System by publishing in the 
Federal Register by October 1 of each 
fiscal year, the national list of projects 
expected to be accomplished that year 
within the available funds.” 

The notice for FY 1990 provides the 
approved list of FI&R projects. 
Construction of these projects is subject 
to the availability fo funds. The list is 
based upon the Bureau's criteria for 
ranking projects as published in the 
Federal Register, Volume 51, Number 30. 
Thursday, February 13,1986. Page 5415. 
The projects for FY 1990 are: 


Bureauwide Code Compliance (Phase II) 
Bureauwide Roof Repair (Phase II) 

Acomita Elementary School, New Mexico 
Laguna Elementary School. New Mexico 
Riverside Indian School, Oklahoma 
Haskell Indian Junior College. Kansas 
Lac Courte Oreilles Ojibwa School. 
Wisconsin 

Hannahville Indian School, Minnesota 

Carter Seminary. Oklahoma 

Jones Academy. Oklahoma 

Sequoyah School, Oklahoma 

Navajo Gas Lines. New Mexico and Arizona 

Mariano Lake School. Arizona 

Winslow Dormitory, Arizona 

Santa Rosa Ranch School, Arizona 

Chemawa Indian School, Oregon 

Lummi Tribal School, Washington 

FOR FURTHER INFORMATION CONTACT: 

Arthur M. Love, Jr., Director, Office of 
Construction Management, Department 
of the Interior, 18th & C Streets, ISTW., 
Mail Stop 2415, Washington, DC 20240. 
Lou Gallegos, 

Assistant Secretary. Policy. Budget & 
Administration. 

(FR Doc. 89-26155 Filed 11-6-89; 8:45 am] 
BILLING CODE 4310-K-M 


\ 

Bureau of Land Management 

[AK-932-00-4214-10; F-020174, F-35871, 
F-35872) 

Correction of Land Description, Fort 
Greely Maneuver Area et aL; Alaska 

AGENCY: Bureau of Land Management, 
Interior. 

action: Notice. 

summary: This Notice corrects the legal 
description published for the Fort Greely 
Maneuver Area, Fort Greely Air Drop 
Area and the Fort Wainwright 
Maneuver Area, withdrawn by Public 
Law 99-606. 

FOR FURTHER INFORMATION CONTACT: 

Sandra C. Thomas. BLM Alaska State 
Office, 222 W. 7th Avenue, #13, 
Anchorage, Alaska 99513-7599, 907-271- 
5477. 

SUPPLEMENTARY INFORMATION: In the 

Notice published on February 23,1987 
(52 FR 5506), make the following 
corrections: 

1. On page 5506, in the first column, 
under the heading Fort Greely Maneuver 
Area, the 17th and 18th lines of the legal 
description should read: "of the Fort 
Greely Military Reservation to a point 
on the north-south centerline of section 
28, T. 11”. 

2. On the same page, in the third 
column, the 5th line should read: "feet) 


to a point on the east boundary line of 
section 27, T." 

Bishop T. Buckle, 

Deputy State Director. Lands & Renewable 
Resources: 

[FR Doc. 89-26184 Filed 11-6-89; 8:45 am] 
BILLING CODE 4310-JA-M 


Bureau of Reclamation 

San Xavier Development Project, Pima 
County, Arizona 

agency: Bureau of Reclamation, 

Interior. 

action: Notice of availability of final 
environmental impact statement (FE1S); 
INT-FES-89-27. 


summary: Pursuant to section 101(2)(C) 
of the National Environmental Policy 
Act of 1969, as amended, the Bureau of 
Reclamation has prepared a FEIS on the 
San Xavier Development Project. The 
project is an authorized feature of the 
Southern Arizona Water Rights 
Settlement Act of 1982 (SAWRSA). The 
FEIS addresses the impacts of 
developing approximately 9.400 to 13,500 
acres for irrigated agriculture. 
ADDRESSES: Single copies of the FEIS 
may be obtained on request to the 
Regional Director or the Arizona 
Projects Office at the addresses below. 

Copies of the FEIS are available for 
public inspection at the following 
locations: 

Regional Director, Bureau of 
Reclamation, Lower Colorado 
Regional Office, PO Box 427, Boulder 
City, NV 89005; Telephone: (702) 293- 
8710 

Bureau of Reclamation, Environment 
and Planning Branch, U.S. Department 
of the Interior, 18th and C Streets 
NW., Room 7455, Washington, DC 
20240: Telephone: (202) 343-4662 
Arizona Projects Office, Bureau of 
Reclamation. 23636 North 7th Street, 
Phoenix, AZ 85024; Telephone: (602) 
870-6760. 

Libraries: 

Bureau of Reclamation, Denver Office 
Library, Denver Federal Center, 6th 
and Kipling, Building 67, Room 167, 
Denver. CO 80225 

Phoenix City Library, Main Library, 12 
East McDowell. Phoenix. AZ 85004 
Tucson Public Library, Regional 
Headquarters, 200 South 6th Avenue, 
Tucson, AZ 85701 

San Xavier District Library, San Xavier 
District, Tucson, AZ 85634 
Venito Garcia Library, Tohono O’odham 
Nation, Sells, AZ 85634. 
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FOR FURTHER INFORMATION CONTACT: 

Mr. Bill Rinne (Regional Environmental 
Office, Lower Colorado Region), (702) 
293-8560; or Dr. Wayne O. Deason 
(Manager of Environmental Services, 
Federal Center), (303) 236-9336. 
SUPPLEMENTARY INFORMATION: The San 
Xavier Development Project was 
developed to response to the 
requirement of SAWRSA to design and 
construct a new efficient irrigation 
system for agricultural purposes within 
the San Xavier District. The FEIS 
identifies four alternatives and the no 
Federal action alternative. The proposed 
project will require the use of about 
38,100 acre-feet of water per year on 
about 8,400 irrigable acres. It will also 
include land leveling and construction of 
a main canal, pipelines, field ditches, 
turnouts, floodways, and operational 
headquarters. 

Public hearings were held on the Draft 
EIS in January 1989. As a result of the 
public hearings and the letters of 
comment, the FEIS addresses an Avra 
Valley alternative in greater detail. The 
FEIS also includes more detailed 
information regarding: plants with 
special significance to the Tohono 
O’odham people; the relationship 
between the Tohono O’odham people 
and their land; pesticides and health- 
related issues; and a summary of the 
public hearings, letters of comment, and 
responses. 

Dated: October 13,1989. 

DenniB E. Schroeder, 

Acting Deputy Commissioner. 

[FR Doc. 89-26200 Filed 11-6-89; 8:45 am] 
BILLING CODE 4310-09-M 


National Park Service 

National Register of Historic Places; 
Notification of Pending Nominations 

Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 
October 28,1989. Pursuant to § 60.13 of 
36 CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, P.O. Box 37127. Washington. DC 
20013-7127. Written comments should 
be submitted by November 22,1989. 

Carol D. Shull, 

Chief of Registration, National Register. 

FLORIDA 
Volusia County 

DeLand Memorial Hospital, Old, Stone St., 
DeLand. 89002030 


CEORCIA 
Baker County 

Tarver Plantation, Tarva Rd./Co. Rt. 122, N 
of Newton. Newton vicinity, 89002037 

Cherokee County 

Crescent Farm, GA 5, SE of GA 140, Canton, 
89002032 

Gwinnett County 

Parks—Strickland Archeological Complex , 
Address Restricted, Dacula vicinity, 
89002034 

ILLINOIS 
Cook County 

Rothschild, AM., & Company Store, 333 S. 
State St., Chicago, 89002025 

LOUISIANA 

Avoyelles Parish 

Sarto Bridge . Off LA 451 over Bayou Des 
Glaises, Big Bend, 89002027 

MASSACHUSETTS 

Bristol County 

Acushnet Heights Historic District, Roughly 
bounded by Summer, Weld, Purchase, 
Pope, County, and Robeson, New Bedford, 
89002035 

NEBRASKA 
Brown County 

Miller Hotel, 197 W. Third St., Long Pine, 
89002041 

Dawson County 

Olive, Ira Webster, House, 401 E. 13th SL. 
Lexington, 89002042 

Dodge County 

Harder Hotel, 503 Main St., Scribner, 
89002046 

Douglas County 

Melrose, The, 602 N. 33rd SL, Omaha, 
69002044 

Pork School. 1320 S. 29th St.. Omaha, 
89002043 

Vinton School, 2120 Deer Park Blvd., Omaha, 
89002045 

Holt County 

Golden Hotel, 406 E Douglas St., O’Neill. 
89002040 

Loup County 

Pavillion Hotel, Main St. Square, Taylor, 
89002039 

Madison County 

St. Leonard's Catholic Church , 502-504 S. 
Nebraska St., Madison, 89002038 

NORTH DAKOTA 

Grand Forks County 

Great Northern Freight Warehouse and 
Depot, 899 Second Ave. N„ Grand Forks, 
89002031 

RHODE ISLAND 
Newport County 

Witherbee School, Green End Ave., 
Middletown. 89002030 


TENNESSEE 
Bedford County 

Evans, Winston, House, 306 E. Franklin St., 
Shelbyville, 89002026 

Loudon County 

Mason Place , 600 Commercial SL, Loudon, 
8S002029 

Williamson County 

Crothers, John Henry. House, Liberty Pike, 
Franklin vicinity. 89002028 

TEXAS 

Tom Green County 

Santa Fe Passenger Depot (Son Angelo 
MRA), 700 S. Chadboume. San Angelo. 
89002561 

Santa Fe Railway Freight Depot (Son Angelo 
MRA), 700 S. Chadboume. San Angelo. 
89002502 

WISCONSIN 
Waukesha County 

PabsL Gustave, Estate, 36100 Genesee Lake 
Rd., Summit, 89002033 
[FR Doc. 89-26196 Filed 11-6-89; 645 am] 

BILLING CODE 4310-70-M 


DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMD) 

Background 

The Department of Labor, in carrying 
out its responsibilities under the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), considers comments on the 
reporting and recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review. As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 
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The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 


Comments and Questions 

Copies of the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 

Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson. Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW„ Room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 

Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 


and Budget, Room 3208, Washington, DC 
20503 (Telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 

Revision 

Employment and Training 
Administration 

Job Corps Health Questionnaire 
1205-0033; ETA 6-53. ETA 6-82 
On occasion 

Individuals or households 


Foon No. 

Affected public 

Respond¬ 

ents 

Frequency 

Average time per response 

ETA 0-53_ 

Individuals or households. 

Individuals or households... 

103,000 

309 

rinA-fimo 

12 minutes. 

1 mini it a 

ETA 0-82. . _ . 

One-time.,, .. 



1 IIIIMUiU. 

20,607 total hours. 


The ETA 6-52 is used to obtain the 
health history of applicants to the 
program to determine medical eligibility. 
The applicant must not have a health 
condition which represents a potentially 
serious hazard to the youth or others, 
results in a significant interference with 
the normal performance of duties, or 
requires frequent, expensive or 
prolonged treatment. The ETA 6-82 is 
used to certify an applicant’s child care 
arrangements. 

Extension 

Bureau of Labor Statistics 


Mass Layoff Statistics Program 
Supplemental Employer Information 
Report and State Operating Manual 
1220-0090; BLS 428 
Quarterly 

State or local governments; farms; 
businesses or other for-profit 
organizations; Federal agencies or 
employees; non-profit institutions 
15,200 responses; 164,760 hours; 10.839 
hours per response; 1 form and 1 State 
Operating Manual. 

Section 462(e) of the Job Training 
Partnership Act states that the Secretary 
of Labor develop and maintain 


statistical data on permanent mass 
layoffs and plant closings, and publish a 
report annually. These data will be used 
to study the causes and effects of 
worker dislocations. 

Employment and Training 
Administration 

Interstate Arrangement for Combining 
Employment and Wages—IB Forms 4, 
5, and 6 

1205-0170, IB 4. 5. 6 
Quarterly, As needed 
State or local governments 


Form 

Respondents 

Responses per year 

Hours per response 

Burden 

hours 

18-4 . . . 

53 

53 

53 

53 

793,988. 

15 Mia_ 

198,497 
65,932 
2,721 
e inn 

18-6 . . ._ 

IB-6. . .. 

387.841_ 

8 247 

10 Mia . . . . . 

20 Min 

Start-up Burden. . . 

One-time.. . . 

120 Mrs 

Total Annual Burden . 



w.Ovv 

273,510 






These forms are used for 
administrative purposes to transfer data 
concerning claims filed under the 
Interstate Arrangement for Combining 
Employment and Wages between 
agencies. 

Signed at Washington. DC this 2nd day of 
November, 1989. 

Paul E. Larson, 

Departmental Clearance Officer. 

(FR Doc. 89-28197 Filed 11-6-89; 8:45 am] 
MJJNQ CODE 4910-30-M 


Mine Safety and Health Administration 
[Docket No. M-89-161-C] 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company, Consol 
Plaza, Pittsburgh, Pennsylvania 15241 
has filed a petition to modify the 
application of 30 CFR 77.902 (low- and 
medium-voltage ground check monitor 
circuits) to its Burning Star No. 2 Mine 
(I.D. No. 11-00610) and its Burning Star 
No. 4 Mine (I.D. No. 11-02024) both 
located in Perry County, Illinois. The 


petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that the fail safe ground 
check circuit is required to cause the 
circuit breaker to open when either the 
ground or pilot check wire is broken. 

2. As an alternate method, petitioner 
proposes the following procedures: 

(a) The ground phase protection 
required by the standard would be 
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provided by dropping out a magnetic 
motor starter in lieu of tripping of a 
circuit breaker; and 

(b) The short-circuit protection would 
be provided by a circuit breaker. The 
undervoltage protection would be 
provided by the megnatic motor starter 
which has been permitted by MSHA for 
some time. Overload protection would 
be provided by the magnetic motor 
starter and the circuit breaker. 

3. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
December 7,1089. Copies of the petition 
are available for inspection at that 
address. 

Dated: October 30,1989. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances . 

[FR Doc. 89-28198 Filed 11-8-89: 8:45 am) 
BILUNG CODE 4510-43-M 


[Docket No. M-89-144-CJ 

TwentymKe Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Twentymile Coal Company, P.O. Box. 
748, Oak Creek, Colorado 80467 has filed 
a petition to modify the application of 30 
CFR 75.507 (power connection points) to 
its Foidel Creek Mine (I.D. No. 05-03836) 
located in Routt County, Colorado. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1 . The petition concerns the 
requirement that except where 
permissible power connection units are 
used, all power-connection points outby 
the last open crosscut be in intake air. 

2 . As an alternate method, petitioner 
proposes to install two non-permissible 
pumps in boreholes drilled into sump 
areas of the mine. The petitioner also 
proposes to install additional pumps 
under similar circumstances in the 
future. 

3. In support of this request, petitioner 
states that— 


(a) The pump cannot start or operate 
if water is below the low water probe 
level; 

(b) The pump installation would be 
equipped with a water level indicator 
consisting of a green light located at the 
pump electrical controls such that a 
miner can determine that the water level 
at the pump is sufficient to restart the 
pump; and 

(c) The surface pump control and 
power circuits would be examined 
monthly. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards Regulations and Variances, 
Mine Safety and Health Administration, 
Room 627, 4015 Wilson Boulevard, 
Arlington, Virginia 22203. All comments 
must be postmarked or received in that 
office on or before December 7,1989. 
Copies of the petition are available for 
inspection at that address. 

Dated: October 30.1989. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 89-28199 Filed 11-6-89:8:45 a.m.J 

BILLING CODE 4510-U-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[89-761 

Fiscal Year 1989 Report of Closed 
Meeting Activities of Advisory 
Committees 

agency: National Aeronautics and 

Space Administration. 

action: Notice of availability of reports. 

summary: Pursuant to the Federal 
Advisory Committee Act, Public Law 
92-463, the NASA advisory committee 
that held closed or partially closed 
meetings in 1989, consistent with the 
policy of 5 U.S.C. 552b(c), have prepared 
reports on activities of these meetings. 
Copies of the reports have been filed 
and are available for public inspection 
at the Library of Congress, Federal 
Advisory Committee Desk, Washington, 
DC 20540, and the National Aeronautics 
and Space Administration, 

Headquarters Information Center. 
Washington, DC 20546. The names of 
the committees are: NASA Advisory 
Council (NAC). NAC Commercial 
Programs Advisory Committee, NAC 


Space Science and Applications 
Advisory Committee, and the NASA 
Wage Committee. 

FOR FURTHER INFORMATION CONTACT! 

Kathryn Newman, Code NA, National 
Aeronautics and Space Administration, 
Washington, DC 20546 (202/453-2880). 

Dated: October 30,1989. 

John W. Gaff. 

Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 

[FR Doc. 89-26201 Filed 11-8-89; 8:45 ami 

BILLING CODE 7510-01-M 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-2711 

Vermont Yankee Nuclear Power Corp. 
and Vermont Yankee Nuclear Power 
Station; Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DRP- 
28 issued to Vermont Yankee Nuclear 
Power Corporation (the licensee) for 
operation of the Vermont Yankee 
Nuclear Power Station located south of 
Brattleboro, Vermont 

The proposed amendment would 
reduce the frequency of the fire watch in 
the cable vault or switchgear room from 
continuous to not less than once-per- 
hour provided the appropriate fire 
detection system is operable. The fire 
watch would be implemented when the 
CO 2 system in either area becomes 
inoperable. If both the CO 2 system and 
the detection system are inoperable a 
continuous fire watch would be 
maintained. The Technical Specification 
requiring a continuous fire watch was 
implemented in 1976 prior to plant 
improvements which subsequently 
enhanced the capability of redundant 
equipment for safe shutdown in the 
event of a damaging fire; thus, this 
change is administrative as it merely 
updates the Technical Specifications to 
the surveillance requirements of the 
current NRC Standard Technical 
Specifications in regard to redundant 
equipment for safe shutdown. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 
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The Commission has made a proposed 
determination that the request for 
amendment involves no significant 
hazards consideration. Under the 
Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has reviewed the proposed 
change utilizing the criteria specified in 10 
CFR 50.92 and ha9 determined: 

This proposed change provides consistency 
in the application of compensatory measures 
for inoperable fire suppression systems at 
Vermont Yankee. This change, therefore, 
does not significantly increase the probability 
or consequences of an accident previously 
evaluated because the change is 
administrative and does not weaken or 
upgrade the facility. The proposed change 
does not create the possibility of a new or 
different kind of accident from any accident 
previously evaluated because the change is 
administrative and ensures that the plant 
does not exceed the applicable safety limits. 
The proposed change does not involve a 
significant reduction in a safety margin since 
the change is administrative and does not 
Involve any physical change to the facility. 

Therefore, based on the above 
considerations, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards considerations. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
with 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission. Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street. NW., Washington. DC. The filing 
of requests for hearing and petitions for 
leave to intervene are discussed below. 


By December 7,1989, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as party in the 
proceeding must file a written petition 
for leave to invervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 

Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555 and at the Local Public Document 
Room located at Brooks Memorial 
Library, 224 Main Street, Brattleboro, VT 
05301. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularly the interest of the 
petitioner in the proceeding, and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
interested in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements desecribed above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
Intervene which must include a list of 


the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards considerations. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
request for amendment involves no 
significant hazards considerations, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If a final determination is that the 
amendment involves significant hazards 
considerations, any hearing held would 
take place before the issuance of any 
amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
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that the amendment involves no 
significant hazards considerations. The 
final determination will consider all 
public and state comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW. f Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at l-(800) 325-6000 (in 
Missouri l-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
Richard H. Wessman, Project Director 
(petitioner’s name and telephone 
number), (date petition was mailed), 
(plant name), and (publication date and 
page number of this Federal Register 
notice). A copy of the petition should 
also be sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to R.K. Gad, III, Esq., Ropes & Gray. 
225 Franklin Street, Boston, 
Massachusetts 02110, attorney for the 
licensee. 

Nontimely Filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(l)(i)-(v) and 
2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated October 16,1989, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555 and 
at the Local Public Document Room 
located at Brooks Memorial Library, 224 
Main Street, Brattleboro, VT 05301. 


Dated at Rockville, Maryland, this 31st day 
of October 1989. 

For the Nuclear Regulatory Commission. 
Morton B. Fair tile, 

Project Manager, Project Directorate II — 
Division of Reactor Projects —////, Office of 
Nuclear Reactor Regulation . 

[FR Doc. 89-26178 Filed 11-6-89; 8:45 am) 

BILLING CODE 7590-01-M 


DEPARTMENT OF TRANSPORTATION 
(Docket No. 46577] 

Chicago-Prestwlck/Glasgow Service 
Proceeding; Assignment of 
Proceeding 

Served: November 1,1909. 

This proceeding has been assigned to 
Administrative Law Judge Daniel M. 
Head. All future pleadings and other 
communications regarding the 
proceeding shall be served on him at the 
Office of Hearings, M-50, Room 9228, 
U.S. Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590. Telephone: (202) 366-2142. 

William A. Kane, Jr., 

Chief Administrative Law Judge. 

[FR Doc. 89-26153 Filed 11-6-89; 8:45 am] 

BILLING CODE 4910-62-14 


Office of the Secretary 

Reports, Forms, and Recordkeeping 
Requirements: Submittals to OMB on 
October 31,1989 

agency: Office of the Secretary, DOT. 
action: Notice. 

summary: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation on October 31,1989, to 
the Office of Management and Budget 
(OMB) for its approval in accordance 
with the requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. chapter 
35). 

FOR FURTHER INFORMATION CONTACT: 

John Chandler, Annette Wilson, or 
Cordelia Shepherd, Information 
Requirements Division, M-34, Office of 
the Secretry of Transportation, 400 
Seventh Street. SW., Washington, DC 
20590, telephone, (202) 366-4735, or 
Edward Clarke, or Wayne Brough, 
Office of Management and Budget, New 
Executive Office Building, Room 3228, 
Washington, DC 20503, (202) 395-7340. 


SUPPLEMENTARY INFORMATION: 

Background 

Section 3507 of title 44 of the United 
States Code, as adopted by the 
Paperwork Reduction Act of 1980, 
requires that agencies prepare a notice 
for publication in the Federal Register, 
listing those information collection 
requests submitted to the Office of 
Management and Budget (OMB) for 
initial, approval, or for renewal under 
that Act. OMB reviews and approves 
agency submittals in accordance with 
criteria set forth in that Act. In carrying 
out its responsibilities, OMB also 
considers public comments on the 
proposed forms, reporting and 
recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 

Information Availability and Comments 

Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from the DOT officials 
listed in the “for further information 
CONTACT” paragraph set forth above. 
Comments on the requests should be 
forwarded, as quickly as possible, 
directly to the OMB officials listed in the 

“FOR FURTHER INFORMATION CONTACT” 

paragraph set forth above. If you 
anticipate submitting substantive 
comments, but find that more than 10 
days from the date of publication are 
needed to prepare them, please notify 
the OMB officials of your intent 
immediately. 

Items Submitted for Review by OMB 

The following information collection 
requests were submitted to OMB on 
October 31,1989. 

DOT No: 3278. 

OMB No: 2125-0545. 

Administration: Federal Highway 
Administration. 

Title: 1990 Nationwide Personal 
Transportation Study (NPTS). 

Need for Information: For DOT/ 
FHWA to have more current data in 
order to determine the nature and extent 
of present travel needs, and to plan for 
meeting the nation’s travel needs of the 
future. 

Proposed Use of Information: The 
NPTS is used to obtain data needed for 
policy analysis, program planning and 
program management for sponsoring 
agencies within DOT. 

Frequency: Other—currently every 6- 
7 years. 

Burden Estimate: 21,940. 

Respondents: Individuals or 
households. 

Form(s): None. 

Average reporting time: 45 minutes. 
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DOT No: 3279. 

OMB No: 2125-0512. 

Administration: Federal Highway 
Administration. 

Title: Operations Plan—Traffic 
Surveillance and Control Systems. 

Need for Information: For State and 
local highway agencies to prepare an 
operations plan for proposed Federal- 
aid traffic surv eillance and control 
projects. 

Proposed Use of Information: To 
ensure FHWA that an operations plan 
required from the State and local 
agencies serv es the purposes intended 
and that adequate resources will be 
available to operate the system. 

Frequency: Other—Non-recurring. 

Burden Estimate: 4,000. 

Respondents: State and local 
agencies. 

Form(s): None. 

Average Burden Hours Per Response: 
160 hours. 

DOT No: 3280. 

OMB No: 2125-0518. 

Administration: Federal Highway 
Administration. 

Title: Financial Responsibility for 
Motor Carriers of Passengers. 

Need for Information: To provide 
proof that insured motor carriers are in 
compliance with a specific amount of 
insurance as required by law. 

Proposed Use of Information: To 
provide FHWA assurance during its 
scheduled inspections at motor carrier 
offices that each carrier has a minimum 
level of insurance coverage as required 
by law. 

Frequency: Annually. 

Burden Estimate: 75 hours. 

Respondents: Insurance Companies. 

Form(s): MCS-90B, MCS-82B. 

Average Burden Hours Per Response: 

3 minutes. 

DOT No: 3281. 

OMB No: 2125-0526. 

Administration: Federal Highway 
Administration. 

Title: Motor Carrier Accident Reports. 

Need for Information: To meet the 
requirements of 49 CFR 394 for interstate 
and commercial motor carriers to report 
accidents involving fatalities, personnel 
injuries or $4,400 or more in property 
damages. 

Proposed Use of Information: For 
FHWA to identify accident causes and 
to support rulemaking. 

Frequency: On occasion. 

Total Burden Estimate: 36,820. 

Respondents: Motor Carriers. 

Form(s): MCS 50-T and MCS 50-B. 

A verage Burden Hours Per Response: 
1 hour. 

DOT No: 3282. 


OMB No: New. 

Administration: Federal Aviation 
Administration. 

Title: Implementation of the Equal 
Access to Justice Act (EAJA). 

Need for Information: The information 
must be obtained from the applicant in 
order to determine the applicant’s 
eligibility for the EAJA Award. 

Proposed Use of Information: The 
information is used by the Department 
of Transportation Administrative Law 
Judge to determine that only qualified 
applicants receive EAJA Awards. 

Frequency: On occasion. 

Burden Estimate: 120 hours. 

Respondents: Individuals and/or 
businesses. 

Form(s): None. 

A verage Burden Hours Per Response: 
6 hours. 

DOT No: 3283. 

OMB No: New. 

Administration: U.S. Coast Guard. 

Title: Plan Review for Facilities with 
Vapor Control Systems. 

Need for Information: This 
information collection requirement is 
necessary to determine if vapor control 
systems for vessels or facilities are 
developed in accordance with safety 
standards. Information is also needed 
from persons or organizations who 
desire to become a Coast Guard 
certified entity to ensure that they meet 
the necessary qualifications. 

Proposed Use of Information: Coast 
Guard uses this information to ensure 
that the vapor control systems comply 
with regulatory standards and to make 
decisions on the application for 
certification. 

Frequency: On occasion. 

Burden Estimate: 1,640. 

Respondents: Vessels/facilities with 
marine vapor control systems. 

Form(s): None. 

Average Burden Hours Per 
Respondent Reporting burden: 23 hours; 
recordkeping: 5 minutes. 

DOT No: 3284. 

OMB No: 2115-0025. 

Administration: U.S. Coast Guard. 

Title: Oil Record Books and Garbage 
Record Books for Ships. 

Need for Information: This collection 
of information is needed to enable the 
Coast Guard to meet its statutory 
requirements for preventing oil and 
garbage pollution of the sea. 

Proposed Use of Information: The 
Coast Guard uses the information to 
verify sightings of violations, determine 
the level of compliance with MAPOL 73/ 
78, and reinforce the discharge 
provisons. 

Frequency: On occasion. 

Burden Estimate: 118.136 hours. 


Respondents: Owners/operators of 
manned, oceangoing vessels engaged in 
commerce. 

Form(s): CG-4602A. 

A verage Burden Hours Per 
Respondent Recordkeeping: 28.4 hours. 

DOT No: 3285. 

OMB No: 2115-0527. 

Administration: U.S. Coast Guard. 

Title: Appeal Process for 
Requirements under Ports and 
Waterways Safety Control of Vessel 
Operations and Cargo Transfers. 

Need for Information: This 
information collection requirement is 
necessary to allow individuals affected 
by a safety zone to ask for relief from 
the requirements. 

Proposed Use of Information: Coast 
Guard uses this information to grant 
relief from the requirements of 33 CFR 
160.7 without compromising the safety of 
vessels, harbors, ports and waterfront 
facilities. 

Frequency: On occasion. 

Burden Estimate: 150. 

Respondents: Businesses. 

Form(s): None. 

A verage Burden Hours Per Response: 

1 hour 30 minutes. 

DOT No: 3288. 

OMB No: 2115-0505. 

Administration: U.S. Coast Guard. 

Title: Title 46 CFR, subschapters D, H. 
1,1-A, R, U and J; Plan Approval and 
Records for Tank Passager, Cargo, and 
Miscellaneous Vessels. Mobile Offshore 
Drilling Units, Nautical Schools, 
Oceanographic Vessels and Electrical 
Engineering. 

Need for Information: This 
information collection requirement is 
necessary to ensure that the structural 
adequacy, suitable accommodations, 
and generally, that each vessel is in full 
compliance with the applicable marine 
safety regulations. It is also needed to 
ensure safe and proper operation of the 
vessel. 

Proposed Use of Information: Coast 
Guard uses this information to 
determine if the vessel’s construction, 
arrangement and equipment meet the 
necessary regulations prior to being 
built. Vessel operating personnel also 
use the information for safe and proper 
operation of the vessel. 

Frequency: On occasion. 

Burden Estimate: 7200. 

Respondents: Ship builders, designers, 
owners and operators. 

Form(s): None. 

Average Burden Hours Per 
Respondent 75 minutes. 

DOT No: 3287. 

OMB No: 2115-0077. 

Administration: U.S. Coast Guard. 
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Title: Letter of Intent. 

Need for Information: This 
information collection requirement 
ensures compliance with 33 USC 1221. It 
is needed to alert Coast Guard 
enforcement personnel that a facility 
falling under the regulation is planning 
to begin transfer operations or has 
changed ownership. 

Proposed Use of Information: Coast 
Guard uses this information to identify 
terminals at which oil and hazardous 
materials transfer operations will take 
place. It is a preventive measure against 
oil and hazardous materials pollution. 

Frequency: On occassion. 

Burden Estimate: 720. 

Respondents: Owners/operators of 
marine bulk oil or hazardous materials 
facilities. 

Form(s): None. 

Average Burden Hours Per 
Respondent: Reporting: 1 hour 30 
minutes; Recordkeepng: approximately 2 
minutes. 

DOT No: 3288. 

OMB No: 2115-0551. 

Administration: U.S. Coast Guard. 

Title: Vessel Reporting Requirements. 

Need For Information: The 
information collection requirement 
increases the likelihood of timely 
assistance for vessels in distress. This is 
especially true of those who are unable 
to communicate their distresses to the 
owner or others who could help. 

Proposed Use of Information: Coast 
Guard uses this information to 
determine if the vessel reported on is in 
distress and to take action to provide 
needed assistance. 

Frequency: On occasion. 

Burden Estimate: 929. 

Respondents: Owner, charterer, 
managing operator or agent of U.S. 
vessels. 

Form(s): None. 

A verage Burden Hours Per Response: 
15 minutes. 

DOT No: 3289. 

OMB No: 2115-0540. 

Administration: U.S. Coast Guard. 

Title: 33 CFR subchapter P—Ports and 
Waterways Safety. 

Need for Information: This 
information collection requirement is 
necessary to allow persons affected by 
regulations in 33 CFR to request a 
deviation from any of the requirements. 

Proposed Use of Information: Coast 
Guard uses this information to 
determine if the request is justified and 
that the level of safety will not be 
reduced if the deviation is granted. 

Frequency: On occasion. 

Burden Estimate: 56 hours. 

Respondents: Vessels master or 
operator. 


Form(s): None. 

Average Burden Hours Per Response: 
2 hours. 

Issued in Washington. DC on October 31, 
1989. 

Richard B. Chapman, 

Acting Director of Information, Information 

Resource Management 

[FR Doc. 89-26154 Filed 11-6-89; 8 45 am] 

BILLING CODE 4010-42-41 


Federal Aviation Administration 
| Summary Notice No. PE-89-42 J 

Petition for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR part 
11 ), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR chapter I), 
dispositions of certain petitions 
previously received, and corrections. 

The purpose of this notice is to improve 
the public's awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
date: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before November 27,1989. 
address: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC-10), 

Petition Docket No_, 800 

Independence Avenue, SW., 
Washington, DC 20591. 

FOR FURTHER INFORMATION CONTACT: 
The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-10), Room 915G, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington. DC 20591; telephone (202) 
267-3132.. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of $ 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR part 11). 


Issued in Washington. DC, on November 1. 

1989. 

Deborah Swank, 

Acting Manager. Program Management Staff 
Office of the Chief Counsel. 

Petitions for Exemption 

Docket No.: 23921. 

Petitioner FlightSafety International. 
Regulations Affected: 14 CFR 
61.57(a)(1), (c). and (d); 61.58(c)(1) and 
(d): 61.63(d) (2) and (3): 61.67(d)(2): 
61.157(d) (1) and (2) and (e) (1) and (2); 
Part 61, Appendix A: and Part 121 1 
Appendix H. 

Description of Relief Sought: To 
extend Exemption No. 4050D that allows 
petitioner to use FAA-approved 
simulators to meet certain training and 
testing required by the FAR. Exemption 
No. 4058D will expire on February 28, 

1990. 

Docket No.: 24770. 

Petitioner FlightSafety International. 
Sections of the FAR Affected: 14 CFR 
61.57(a)(1) and 61.58(c). 

Description of Relief Sought: To 
extend Exemption No. 4609B that allows 
pilots contracting with petitioner to 
substitute an FAA-approved helicopter 
training program using petitioner’s 
training facilities for the requirements of 
§5 61.57(a)(1) and 61.58(c) for the 
Sikorsky S-76 aircraft and 5 61.57(a)(1) 
for the Bell 222 aircraft. Exemption No. 
4609B will expire on January 31,1990. 

Docket No.: 24792. 

Petitioner Air Transport Association 
of America. 

Sections of the FAR Affected: 14 CFR 
121.337. 

Description Relief Sought To allow 
petitioner's all-cargo carriers relief from 
the requirement that a portable 
protective breathing equipment unit be 
installed in the class E cargo 
compartment of their aircraft. 

Docket No.: 25403. 

Petitioner CCAir, Inc. 

Sections of the FAR Affected: 14 CFR 
121.371(a) and 121.378. 

Description of Relief Sought To 
extend Exemption No. 4926 that allows 
petitioner to use foreign vendors that are 
original equipment manufacturers of 
components in support of petitioner’s 
British Aerospace Jetstream Model 3101 
and Short Brothers SD 3-60 aircraft. 
Exemption No. 4926 will expire on 
February 26,1990. 

Docket No.: 25559 
Petitioner Aerospace Industries 
Association. 

Sections of the FAR Affected: 14 CFR 
45.11(a). 
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Description of Relief Sought: To 
extend, indefinitely. Exemption No. 4913 
that allows manufacturers of aircraft 
intended for operation under parts 121 
or 127 or in commuter air carrier 
operation (as defined in Part 135 of 
SFAR 38-4), which are maintained 
under an FAA-approved continuous 
airworthiness maintenance program, to 
not install identification plates during 
the production phase on the exterior of 
the aircraft as specified in the rule. The 
exemption includes aircraft 
manufactured for export and includes all 
activities until title is transfered. 
Exemption No. 4913 will expire on 
February 18.1990. 

Docket No.: 25789. 

Petitioner Martin Aviation, Inc. 

Sections of the FAR Affected: 14 CFR 
43.3(g). 

Description of Relief Sought: To allow 
petitioner's pilots to remove and replace 
passenger seats to reconfigure its 
aircraft for passenger and cargo 
operations. 

Docket No.: 25873. 

Petitioner: Lone Star Industries, Inc. 

Sections of the FAR Affected: 14 CFR 
61.58(c). 

Description of Relief Sought: To allow 
pilots employed by petitioner to 
complete a 24-month pilot-in-command 
check for the BA 1-11 in an FAA- 
approved simulator. 

Docket No.: 28008. 

Petitioner Life Industries 
International, Inc. 

Sections of the FAR Affected: 14 CFR 
133.45(e)(1), (2). and (3). 

Description of Relief Sought: To allow 
certain rotorcraft to participate in the 
research, development, and 
implementation of equipment and 
aircrew training for emergency life 
saving operations involving personnel 
lifting devices. 

Docket No.: 19634. 

Petitioner Douglas Aircraft 
Corporation. 

Sections of the FAR Affected: 14 CFR 
121.310(d)(4). 

Description of Relief Sought To 
extend Exemption No. 3055D that allows 
operations of DC-8 aircraft with an 
emergency light system without a 
cockpit control device that has an “on,” 
“off,” and “armed” position. 

Grant . October27, 1989. Exemption No. 
3055E 

Docket No.: 20853. 

Petitioner: United Airlines, Inc. 

Regulations Affected: 14 CFR 121.99 
and 121.351(a). 

Description of Relief Sought/ 
Disposition: To extend Exemption No. 


3122, as amended, that allows petitioner 
to operate its turbojet airplanes in 
extended overwater operations with one 
high frequency communications radio 
system and one long range navigation 
system within certain named areas 
subject to certain conditions and 
limitations. 

Partial Grant, October 26,1989. 
Exemption No. 321 IE 

[FR Doc. 89-26172 Filed 11-6-89; 8:45 am] 
BILLING CODE 4910-1J-M 


DEPARTMENT OF THE TREASURY 
Fiscal Service 

(Department of the Treasury Circular, 
Public Debt Series No. 4-67, Second 
Revision] 

U.S. Savings Bonds; Revised Fee 
Schedule 

agency: Bureau of the Public Debt, 
Fiscal Service, Treasury. 

action: Notice of correction to prior 
Notice concerning calculation of issuing 
agent fees and payment dates. 

summary: This Notice is being 
published to correct the time period 
within which the Bureau will pay fees to 
issuing agents for-over-the-ccunter sales 
of United States Savings Bonds. 

FOR FURTHER INFORMATION CONTACT: 

Dean A. Adams, Assistant Chief 
Counsel, Bureau of the Public Debt, 
Savings Bond Operations Office, 
Parkersburg. WV 20106-1328 (304) 420- 
6505. 

SUPPLEMENTARY INFORMATION: The 

original Notice, published in the Federal 
Register on October 3,1989 (54 FR 
40834). sets forth a revised schedule for 
fees payable to eligible issuing agents 
for United States Savings Bonds, sold 
over-the-counter and through Bond-a- 
Month plans, and establishes payment 
dates for such fees. The date for 
payment of the fees by the Bureau was 
incorrectly stated to be within (60) days 
after the close of the quarter. The Notice 
should have stated that payments will 
be made by the Bureau within fifty (50) 
days after the close of the quarter. The 
errors occurred as follows: On page 
40834, second column, first full 
paragraph, second line from the bottom; 
On page 40834, third column, paragraph 
(a) “Class 1 fee”, third line from the 
bottom; and page 40835, second column, 
second full paragraph beginning 
“payroll fee payments”, third line from 
the bottom. 


Dated: November 2.1989. 

Richard L. Gregg, 

Commissioner. 

(FR Doc. 89-26204 Filed 11-8-89: 8:45 am) 

BILLING CODE 4810-4044 


Bureau of the Public Debt 

(Department of the Treasury Circular, 
Public Debt Series, No. 3-72, Third 
Revision J 

Designation of Federal Reserve Banks 
and Branches for Acceptance of 
Subscriptions for Purchase of United 
States Treasury Securities—State and 
Local Government Series 

agency: Bureau of the Public Debt, 
Fiscal Service, Treasury. 
action: Notice. 

summary: Notice is hereby given that 
subscriptions for purchase of United 
States Treasury Certificates of 
Indebtedness, Notes, and Bonds of the 
State and Local Government Series will 
be accepted only at Federal Reserve 
Banks and Branches at the following 
locations: Boston, Charlotte, Chicago. 
Cincinnati, Dallas, Jacksonville. Kansas 
City, Louisville, Minneapolis, New York. 
Philadelphia, and Seattle. On and after 
the effective date of this notice, 
subscriptions will be accepted only at 
these above designated Banks and 
Branches. 

EFFECTIVE DATE: December 1,1989. 

FOR FURTHER INFORMATION CONTACT: 

Margaret Marquette, Attorney-Advisor 
(202) 447-9859. or Sandy Dyson. 
Attorney-Advisor (202) 376-4320. 

SUPPLEMENTARY INFORMATION: The 

Department of the Treasury, under the 
authority of chapter 31 of title 31, United 
States Code, offers United States 
Treasury Certificates of Indebtedness. 
Notes, and Bonds of the United States 
State and Local Government Series. 
These securities, characterized as time 
deposit, demand deposit, and special 
zero interest, are governed by 
regulations appearing in 31 CFR Part 344 
(Department of the Treasury Circular 
No. 372, Third Revision), published as a 
final rule in the July 7.1989, Federal 
Register, pages 28752-28761. The 
regulations provided that subscriptions 
for the purchase of securities under the 
offering must be submitted to a 
designated Federal Reserve Bank or 
Branch. Heretofore, no designation had 
been made: subscriptions have been 
accepted at any Federal Reserve Bank 
or Branch. This notice designates those 
Federal Reserve Banks and Branches 
that, as of the effective date of this 
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notice, will accept subscriptions. The 
designations are subject to change by 
the Department of the Treasury; any 
future changes thereof will be published 
by notice in the Federal Register. 

Dated: November 1.1089. 

Van Zcck, 

Acting Commissioner of the Public Debt. 

|FR Doc. 80-26205 Filed 11-&-80; 8 45 am) 
BILLING CODE 4810-3S-M 
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Sunshine Act Meetings Federal Re * u,er 

Vol. 54. No. 214 
Tuesday, November 7, 1989 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act“ (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL RESERVE SYSTEM 

Board of Governors Meeting 

TIME AND date: 12:00 noon, Monday. 

November 13.1989. 

place: Marriner S. Eccles Federal 

Reserve Board Building, C Street 

entrance between 20th and 21st Streets. 

NW., Washington. DC 20551. 

status: Closed. 

matters to be considered: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: November 3,1989. 

Jennifer). Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-26363 Filed 11-3-89; 3:28 pm] 
BILLING CODE 6210-01-N 


international trade commission 

Meeting 

[USITC SE-89-38) 

TIME AND date: Wednesday, Nov. 8, 
1989 at 10:00 a.m. 

PLACE: Room 101, 500 E Street, SW., 
Washington, DC 20436. 
status: Open to the public. 

matters to be considered: 

1. Agenda 

2. Minutes 

3. Ratifications 

4. Petitions and Complaints 

5. Inv. No. 731-TA-451 (P) (Gray Portland 
Cement and Cement Clinker from 
Mexico}—briefing and vote. 

6. Any items left over from previous agenda. 

CONTACT PERSON FOR MORS 
information: Kenneth R. Mason, 
Secretary, (202) 252-1000. 


Dated: October 27,1989. 

Kenneth R. Mason. 

Secretary. 

(FR Doc. 89-20290 Filed 11-3-89*, 11:30 am] 

BILLING COO€ 7030-20-41 

NATIONAL COMMISSION ON LIBRARIES 
AND INFORMATION 8CIENCE (NCLIS) 

Meeting: 

DATE and time: November 15 and 16. 
1989. 

place: Radisson Suite Resort, 
Tredewinds Conference Center—Salon 
C. 12 Park Lane, Hilton Head Island, SC, 
(803) 886-5700. 

STATUS: November 15,1989, 9:00 a.m.- 
9:45 a.m. Closed, sec. 1793.202(2) and (8) 
of the Code of Federal Regulations, 45 
CFR, part 1703; November 15,1989. 9:45 
a.m.-5:15 p.m. Open; November 16,1989, 
9:00 a.m.-12:00 noon. Open. 

MATTERS TO BE DISCUSSED: 

Chairman's Report 
Executive Director’s Report 
NCUS Committee Reports: 

—Budget and Finance 
—Governance 
—Indian Library Services 
—Information Policies 
—International 
—Legislative 
—Personnel 
—Program Review 
—Public Affairs 
—Recognition Awards 
—School Media 
—White House Conference U 
Election of NCUS Vice Chairman 
Library of Congress Status 
Report. Winston Tabb, Acting 
Deputy Ubrarian of Congress 
NCUS Statistics Program Report 
White House Conference on 
Library and Information Services Advisory 
Committee Report, Daniel Carter, 
Chairman 

Discussion on Republication of: 

National Information Policy Report 
Public/Private Sector Report 

Special provisions will be made for 
handicapped individuals by calling Jane 
McDuffie (202) 254-3100. 

FOR FURTHER INFORMATION CONTACT: 
Susan K, Martin, NCUS Executive 
Director, 111118th Street NW., Suite 
210 , Washington, DC 20036, (202) 254- 
3100. 

Dated; November 3.1989. 

Jane D. Mcduffie, 

Staff Assistant. 

|FR Doc. 89-28293 Filed 11-3-89; 11:31 a.m.] 

BILINO COOC 7527-01-41 


NUCLEAR REGULATORY COMMISSION 

Meeting 

DATE: Weeks of November 6,13, 20, and 
27.1989. 

PLACE: Commissioners* Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 

STATUS: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Week of November 6 

Thursday, Novembers 
11:30 a.m. 

Affirmafion/Discussion and Vote (Public 
Meeting) (if needed) 

Week of November 13—Tentative 

Wednesday, November 15 
3:30 p.m. 

Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 

Week of November 20—Tentative 
Tuesday , November 21 
10:00 a.m. 

Briefing on Implementation of the U.S. 
Environmental Protection Agency’s HLW 
Disposal Standards (Public Meeting) 
Wednesday, November 22 
11:30 a.m. 

Affirmation /Discussion and Vote (Public 
Meeting) (if needed) 

Week of November 27—Tentative 
Thursday, November 30 
2:00 p.m. 

Briefing on DOE Views on Advanced Ught 
Water Reactor Design and Certification 
(Public Meeting) 

3:30 p.m. 

Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 

To verify the status of meetings call 
(recording)—(301) 492-0292: 

CONTACT PERSON FOR MORE 
information: William Hill (301) 492- 
1661. 

Dated: November 2.1989. 

Andrew L. Bates. 

Office of the Secretary . 

(FR Doc. 89-26356 Filed 11-3-89; 3:28 pm] 

BILUMQ COOC 7590-01-41 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

24 CFR Part 576 

[Docket No. R-89-1434; FR-2562-F-051 
RIN 250S-AA95 

Emergency Shelter Grants Program; 
Stewart B. McKinney Homeless 
Assistance Act 

agency: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Final rule. 

summary: This final rule codifies the 
amendments to the Emergency Shelter 
Grants (ESG) program contained in the 
Stewart 3. McKinney Homeless 
Assistance Amendments Act of 1988 
(Pub. L 100-628, approved November 7, 
1988). These amendments, which were 
published in a Notice on January 9,1989, 
revised the requirements of 24 CFR part 
576 by: (1) Permitting States to distribute 
ESG funds directly to private nonprofit 
organizations if the relevant unit of 
general local government certifies that it 
approves the proposed project; (2) 
increasing from 15 to 20 percent the 
proportion of ESG assistance that a 
State or unit of local government may 
use to provide essential services; (3) in 
the case of States, providing that each 
State administer its grants so that on an 
aggregate basis, the amount that its 
State recipients use for essential 
services does not exceed the 20 percent 
limitation; (4) permitting ESG funds to 
be used for homeless prevention efforts; 
(5) in the case of assistance solely for 
operating costs and essential services, 
requiring that the homeless services or 
shelters be made available for the 
period during which the assistance is 
provided, without regard to a particular 
site or structure, as long as the same 
general population is served; and (6) 
providing for the assumption of 
environmental review responsibilities 
by certain grantees and recipients. 
EFFECTIVE DATE: Under section 7(o)(3) of 
the Department of Housing and Urban 
Development Act (42 U.S.C. 3535(o)(3)), 
this final rule cannot become effective 
until after the first period of 30 calendar 
days of continuous session of Congress 
which occurs after the date of the rule’s 
publication. HUD will publish a notice 
of the effective date of this rule 
following expiration of the 30-session- 
day waiting period. Whether or not the 
statutory waiting period has expired, 


this rule will not become effective until 
HUD’s separate notice is published 
announcing a specific effective date. 

FOR FURTHER INFORMATION CONTACT. 
James N. Forsberg, Special Needs 
Assistance Coordinator, Room 7228, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410, telephone (202) 
755-6300. Hearing or speech impaired 
individuals may call HUD’s TDD 
number: (202) 755-5965. (These are not 
toll-free telephone numbers). 
SUPPLEMENTARY INFORMATION: The 
information collection requirements 
contained in this final rule have been 
submitted to the Office of Management 
and Budget (OMB) for review under the 
Paperwork Reduction Act of 1980. 
Expedited review has been requested by 
December 7,1989, so that the 
application process described in this 
rule may be carried out following OMB 
approval of the necessary collections of 
information. 

Pending approval of these collections 
of information by OMB and the 
assignment of an OMB control number, 
no person may be subjected to a penalty 
for failure to comply with these 
information collection requirements. The 
OMB control number, when assigned, 
will be announced by separate notice in 
the Federal Register, at the same time 
that the rule’s effective date is 
published. 

Public reporting burden for each of 
these collections of information is 
estimated to include the time for 
reviewing the instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the 
documents making up the collection of 
information. Information on the 
estimated public reporting burden is 
provided under the Preamble heading, 

' Other Matters.” Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the Department 
of Housing and Urban Development, 
Rules Docket Clerk, 451 Seventh Street 
SW.. Room 10276, Washington, DC 
20410; and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503. 

Background 

On December 17,1986, the 
Department published a proposed rule 
and program requirements (51 FR 45278) 
implementing the Emergency Shelter 
Grants (“ESG”) program contained in 
title V, part C of HUD's appropriation 
act for the 1987 fiscal year (H.R. 5313). A 


final rule published on October 19,1987 
(52 FR 38864) replaced the 1986 
proposed rule and program requirements 
and continues to govern the use and 
reallocation of funds appropriated for 
the 1986 ESG program. 

On July 22,1987, the President 
approved the Stewart B. McKinney 
Homeless Assistance Act (Pub. L 100- 
77) (the 1987 McKinney Act) 
reauthorizing, with amendment, the 
Emergency Shelter Grants program. A 
proposed rule for the 1987 ESG program 
was published on November 6,1987 (52 
FR 42664), and a final rule was 
published on August 10,1988 (54 FR 
30186). The final rule is codified at 24 
CFR part 570. 

Subsequently, the Stewart B. 
McKinney Homeless Assistance 
Amendments Act (Pub. L 100-620, 
approved November 7,1988) (the 1988 
McKinney Act) was enacted, amending 
several of the requirements in the 1987 
McKinney Act. In accordance with 
section 485 of the 1988 McKinney Act, 
the Department implemented the 1988 
amendments by a Notice providing for 
immediate effect (published January 9, 
1989, 54 FR 750). The Notice, which 
solicited public comment, is the basis for 
the amendments to 24 CFR part 576 
contained in this final rule. 

Discussion of Public Comments and 
Changes Made in the Final Rule 

/. Response to Public Comments 

The Department received two public 
comments in response to its January 9, 
1989 ESG notice implementing the 1988 
McKinney Act amendments, one from 
New York City and the other from the 
City of Boston. 

New York City commented on the 
change that requires States, Territories, 
formula cities and counties, and other 
units of general local government to 
assume responsibility for the 
environmental review. The commenter 
contends that HUD’s environmental 
review procedures in 24 CFR part 58, for 
which the applicants described above 
are required to assume responsibility, 
are too time-consuming and strict, 
causing delays in beginning 
construction. New York City believes 
that there should be a provision for a 
waiver of compliance with HUD 
procedures for applicants that are 
subject to other state and local 
environmental review requirements. 

Section 482 of the 1988 McKinney Act 
provides that the regulations and 
procedures applicable under section 
104(g) of the Housing and Community 
Development Act of 1974 are to be 
applied to the Emergency Shelter Grants 













FederalJRcgiater / Vol. 54, No. 214 / Tuesday, November 7, 1989 / Rules and Regulations 48795 


program. Section 104(g) authorizes HUD 
to assign the Federal environmental 
responsibilities to grantees deemed to 
have the legal capacity for 
environmental review (States, 
metropolitan cities, urban counties, and 
other units of general local government) 
and to define how the responsibilities 
are to be performed. The regulations at 
24 CFR part 58 describe the 
requirements for grantees that assume 
the responsibilities. 

The 1988 McKinney Act recognizes 
that the objectives of the Emergency 
Shelter Crants program are best served 
by a consolidation of environmental 
review responsibilities at the applicant 
level. Many applicants seek funding 
under other McKinney Act programs, 
and a single environmental review 
should often suffice for those applicants. 
According to the Report of the House 
Committee on Banking, Finance and 
Urban Affairs, the intent of section 482 
of the 1988 McKinney Act was to 
expedite the consideration of 
applications. However, the Report states 
that the Committee expects all 
applicants to adhere to all requirements 
of the National Environmental Policy 
Act (NEPA) and that “this amendment 
does not lessen any requirement for any 
project to comply with the NEPA 
standards.” (See H.R. Rep. No. 100-718, 
Part II, 100th Cong., 2d Sess. 39 (1988).) 

The requirements of statutes, 

Executive Orders, and the regulations of 
oversight agencies that are imposed on 
applicants through part 58 cannot be 
waived. Those that are regulatory, i.e., 
the Council on Environmental Quality 
NEPA regulations (40 CFR parts 1500- 
1508) and the Advisory Council on 
Historic Preservation regulations (38 
CFR part 800), make some provision for 
“emergencies,” but these are for 
conditions more extreme than a concern 
for processing delays. Compliance with 
the review process and time periods 
under the authorities listed in 24 CFR 
58.5 is mandatory—whether 
responsibility for review is assigned to 
the applicant under section 104(g) or 
retained and exercised by HUD under 24 
CFR part 50. In addition, HUD does not 
nave the discretion to substitute State or 
local environmental requirements for the 
Federal requirements. 

In j 576.52, the final rule clarifies that 
applicants assuming responsibility for 
environmental reviews may arrange for 
local governments with the appropriate 
technical capability to conduct the 
technical review, as long as the 
applicants still retain all legal 
responsibilities, i.e., independently 
evaluate information submitted and 
assume responsibility for its accuracy, 


scope, and content and carry out any 
mitigation measures called for by the 
review. Applicants may also adopt prior 
reviews conducted by HUD or another 
governmental unit if the reviews meet 
the particular requirements of the 
Federal environmental law or authority 
under which they would be adopted, 
and only under certain conditions [e.g., a 
determination that no environmentally 
significant changes have occurred since 
the review was done.) 

The City of Boston had a number of 
comments on definitions used in the 
Emergency Shelter grants program. 
Although these definitions are contained 
in the August 10.1988 ESG final rule 
(codified at 24 CFR part 576), and not in 
the January 9,1989 Notice published for 
comment, the Department has 
nevertheless considered these 
comments. 

Boston claimed that the definition of 
“conversion” (§ 576.3 of the final rule) is 
unclear, since it fails to state whether a 
change in the use of a building to an 
emergency shelter, involving conversion 
and rehab costs that do not exceed 75 
percent of the value of the building 
before conversion, should be treated as 
a conversion or a renovation. The 
commenter noted that the clarification is 
important since it determines whether, 
under 5 578.73. the facility must be used 
as a homeless shelter for a 3- or 10-year 
period. 

The Department agrees with this 
comment, and has clarified the 
definitions of “conversion” and 
“rehabilitation” by providing that if a 
change in the use of a building to an 
emergency shelter involves costs not in 
excess of 75 percent of the value of the 
building before conversion, it would be 
considered rehabilitation. In such event, 
the three year use requirement under 
S 576.73 would apply. 

Boston also questioned why the 
definition of “emergency shelter” 

(5 576.3) includes a requirement that 
such facilities provide overnight 
sleeping accommodations. By doing so, 
the definition makes ineligible those 
facilities that provide temporary shelter 
only during the day, or that provide 
supportive services without providing 
shelter. 

HUD agrees that the definition of 
“emergency shelter” is too restrictive, 
and the phrase “with overnight sleeping 
accommodations” is removed in this 
final rule. Emergency shelter is now 
defined to mean “any facility, the 
primary purpose of which is to provide 
temporary or transitional shelter for the 
homeless in general or for specific 
populations of the homeless.” As a 
result, day centers and drop-in centers 


are eligible to receive funds for all ESG 
eligible activities. 

Boston also asked that the definition 
of “obligated” be modified to include a 
letter of award from a unit of local 
government to a nonprofit recipient, 
because of difficulties in negotiating and 
executing loan agreements for the 
obligation of grant funds within the 180- 
day deadline. HUD has made the 
requested change, and the definition of 
“obligated” now includes grant amounts 
that a unit a general local government or 
State awards to a provide nonprofit 
organization by a letter of award, so 
long as the letter of award requires 
payment from the grant amount. 

Boston also commented that the 
requirement under 5 576.55 that formula 
cities and counties spend all funds for 
budgeted activities within one year of 
the date of the grant award is unrealistic 
and should be removed. In particular, 
Boston claimed that the requirement is 
unrealistic for projects that involve 
assistance for eligible activities under 
S 576.21(a) (2) or (3), since funds 
awarded for operating costs or essential 
services cannot begin to be spent until 
rehabilitation efforts are completed. 

Initially, it should be noted that the 
comment reflects a possible 
misunderstanding about when the one- 
year standard applies. Under the 
existing ESG regulations, the one-year 
expenditure requirement applies only 
when a formula city, county, or State 
uses the ESG funds itself to undertake 
homeless activities. It does not apply 
when the formula city, county, or State 
allocates its ESG funds to a third party. 

Nevertheless, HUD agrees with 
Boston’s comment that the one-year 
expenditure requirement is too strict, 
and has decided instead to apply a 
single expenditure standard, regardless 
of whether ESG funds are spent directly 
by a formula city or county, a State, or 
by a third party. The new standard 
requires that State recipients spend all 
of the State funds within 24 months of 
the date that the State makes available 
all of its grant funds to its recipients. 

(See § 576.55(a)(2)(ii).) For formula cities 
and counties, and territories, all of the 
grant funds must be spent within 24 
months of the grant award by HUD. (See 
S 576.55(b)(2).) 

II. Implementation of the 1988 
McKinney Act 

In addition to the changes noted 
above, the Department is also codifying 
in 24 CFR part 576 the amendments 
contained in the Stewart B. McKinney 
Homeless Assistance Amendments Act 
as published in the January 9,1989 ESG 
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Notice (54 FR 750). These changes are 
discussed below. 

(A) Distribution of Assistance by States 
to Private Nonprofit Organizations 

Section 413 of the 1987 McKinney Act 
required States to distribute all of their 
grant amounts to units of general local 
government. Section 421 of the 1988 
McKinney Act amended section 413 to 
permit States also to distribute funds to 
private nonprofit organizations, if the 
relevant unit of general local 
government certifies that it approves the 
project. Several sections of the final rule 
have been amended to reflect this 
change, including § 576.3 (definitions of 
“nonprofit recipient", “obligated", and 
“State recipients"); and 5 570.51(b)(2)(iii) 
(application). 

(B) Essential Services 

Section 422(a)(1) of the 1968 
McKinney Act increased the limitation 
on essential services from 15 to 20 
percent. This amendment is reflected at 
§ 576.21(b) (1) and (2) of the final rule. 
HUD has construed section 422(a)(1) as 
also permitting the Department to apply 
its waiver authority to the 20 percent 
limitation (see 3 57&21{c)). 

In calculating the 20 percent limitation 
on essential services. HUD is required to 
include homeless prevention activities 
under S 578.21(a)(4). Similarly, homeless 
prevention activities are treated as 
essential services for purposes of 
qualifying for a waiver of the 20 percent 
limitation. 

With regard to grants made to States, 
section 422(a)(2) of the 1988 McKinney 
Act provides that the 20 percent 
limitation is to be measured against “the 
aggregate amount of ail (ESG) 
assistance to a State or a local 
government" Grant amounts that the 
State distributes to individual State 
recipients are not subject to the 
percentage limit Thus, States are free to 
vary the percentage of ESG grant 
amounts that State recipients may use 
for essential services above or below 
the 20 percent standard. However, each 
State must administer its grant so that 
on an aggregate basis, the amount 
expended on essential services does not 
exceed the applicable limit (See 
5 576.21(b)(2).) 

For ESG formula cities and counties, 
as well as units of local government 
receiving reallocated funds from HUD. 
the 20 percent limitation on essential 
services continues to apply at the local 
level In accordance with existing 
requirements at $ 570.21(b)(1) of this 
final rule, the limitation will apply to the 
total of each grant amount provided by 
HUD to these entities. 


(C) Homeless Prevention 

Section 423 of the 1988 McKinney Act 
added a new category of eligible 
activities under the ESG program: 
homeless prevention. Section 576.3 
provides a definition of “homeless 
prevention," and the applicable 
regulatory standards are located at 
5 570.21(a)(4) of the final rule. 

In addition, it should be noted that 
HUD is applying a different obligation 
and expenditure standard for homeless 
prevention activities funded by States. 
Because it is difficult for States to 
ascertain local homeless prevention 
needs within the current 65-day 
deadline, HUD is permitting States to set 
aside up to 10 percent of their grant 
funds for homeless prevention efforts. 
These set-aside funds must be made 
available to State recipients within 180 
day9 of the grant award by HUD. 
Thereafter, State recipients have 30 days 
to obligate, and 180 days to spend the 
funds for homeless prevention activities. 
This language appears at 5 576.65 of the 
final rule. 

(D) Required Use of Building as a 
Shelter 

Section 415(c)(1) of the 1987 McKinney 
Act requires each ESG recipient to 
certify to HUD that it will maintain as a 
homeless shelter, for a statutorily 
required time period any building for 
which ESG assistance is used. Under 
section 424 of the 1988 McKinney Act, 
this statutory “use" requirement 
continues to be 10 years in the case of 
ESG activities involving major 
rehabilitation or conversion. Similarly, 
the use requirement for rehabilitation 
activities (other than major 
rehabilitation or conversion) remains 
unchanged at three years. 

However, the use requirements for 
activities conducted under sections 
414(a) (2) and (3) of the 1988 McKinney 
Act—essential services and 
maintenance and operating costs, 
respectively—have been legislatively 
revised: 

—Section 424 of the 1988 McKinney Act 
now specifies that an ESG recipient 
using program funds to provide 
essential services, or maintenance 
and operating costs (including the 
leasing of commercial facilities), must 
carry out the assisted activities “for 
the period during which (ESG) 
assistance is provided." (See 
5 578.21(a)(2) and (a)(3), and 
3 576.73(a)(2)(i).) The Act further 
provides that recipients may use a 
different site or shelter during this 
period so long as the same general 
population is served. 


In implementing this statutory 
standard the Department interprets the 
term "same general population" to mean 
the types of homeless persons originally 
served with the ESG assistance (such as 
specific categories of the homeless, 
including battered spouses, runaway 
children, families, or chronically 
mentally ill individuals), or persons in 
the same geographic area. (See 
5 570.73(a)(2)(d).) 

—Using ESG funds for homeless 
prevention activities under 
5 576.21(a)(4) does not trigger any 
period of use requirements. 

The Department intends to apply 
these use requirements to both current 
and prospective grantees. 

(E) Environmental Review 

Section 482 of the 1988 McKinney Act 
revised the environmental review 
procedures for assistance and projects 
under Title IV of the McKinney Act by 
making applicable the provisions of, and 
regulations and procedures under, 
section 104(g) of the Housing and 
Community Development Act of 1974 
(HCD Act of 1974). 

Section 104(g)(1) authorizes HUD to 
provide for the release of funds for 
particular projects to “recipients of 
assistance" under Title I of the HCD Act 
of 1974 that assume all of HUD's 
responsibilities for environmental 
review, decisionmaking, and action 
under the National Environmental Policy 
Act of 1969 and certain other 
environmental authorities. 

Section 104(g)(2) contains the 
requirements for HUD approval of the 
release of funds for specific projects. 

Section 104(g)(4) provides that in the 
case of grants to a State in the States 
program, the State will perform HUD’s 
role with respect to the release of funds 
to particular projects to be undertaken 
by units of general local government 
receiving grant amounts from the State. 

HUD regulations implementing section 
104(g) are found in 24 CFR part 58. Aside 
from the NEPA requirements, the 
additional environmental authorities 
with which recipient States and units of 
local government under the HCD Act of 
1974 must comply are listed at 24 CFR 
58.5. 

In applying the regulations and 
procedures under section 104(g) to the 
McKinney Act, the Department is 
providing for the assumption of 
environmental review responsibilities 
only by States. Territories and units of 
general local government. (See 3 576.52.) 
The Department will perform the 
required environmental review for 
nonprofit organizations that receive 
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reallocated funds from HUD in 
accordance with 24 CFR part 50 and 
3 576.53(c)(3), and for any governmental 
entities with general purpose powers 
found not to have the legal capacity to 
carry out this reponsibility. Where 
governmental entities assume the 
environmental review, these 
responsibilities will be carried out as 
follows: 

—Applicants that are States, Territories, 
formula cities and counties, or other 
governmental entities with general 
purpose powers, and that are deemed 
to have the legal capacity to do so, 
must assume responsibility for 
environmental review, 
decisionmaking, and action for each 
application for assistance in 
accordance with part 58. Specifically, 
States, Territories, or units of general 
local government must complete the 
environmental review for each 
application for assistance, as follows: 

(1) In the case of ESC grants to States 
that are distributed to units of general 
local government, the unit of general 
local government must assume the 
environmental responsibilities specified 
in section 104(g)(1) of the Housing and 
Community Development Act of 1974 
and the State will assume HUD‘s 
functions with regard to the release of 
funds, as provided by section 104(g)(4) 
of that Act. 

(2) In the case of ESG grants to States 
that are distributed to nonprofit 
organizations, the State will assume the 
environmental responsibilities specified 
in section 104(g)(1) of that Act and HUD 
will perform the release of funds 
functions of section 104(g)(2). 

(3) In the case of ESG grants to a unit 
of general local government or Territory, 
whether used directly by the grantee or 
distributed to nonprofit organizations, 
the unit of general local government or 
Territory will assume the environmental 
responsibilities specified in section 
104(g)(1) of that Act and HUD will 
perform the release of funds functions of 
section 104(g)(2). 

HI. Other Changes 

1 . The definitions at 3 576.3 of 
conversion”, “major rehabilitation”, 
‘‘rehabilitation”, and “renovation” have 
been amended to require compliance 
with local government safety and 
sanitation standards. (This requirement 
also remains codified at 3 576.75.) These 
definitions have also been amended to 
require that all buildings of 15 or more 
units that are rehabilitated meet the 
accessibility requirements of section 504 
of the Rehabilitation Act of 1973. as 
amended, as provided in 24 CFR 8.23(a) 
or(b). 


In addition, the definition of 
“rehabilitation” is amended to include 
structural changes necessary to make 
the structure accessible to persons with 
physical handicaps. 

2 . A definition of “essential services” 
is included at 3 576.3 of the rule. The 
definition incorporates the same 
activities that were listed in the ESG 
final rule, as well as related activities. 

3. The definition of “operation” at 

3 576.21(a)(3) is amended to include the 
costs of administration (excluding 
staffing costs), repair, security, fuel, and 
equipment. These provisions are 
included under the McKinney Act’s 
definition of “operating costs,” and are 
not intended to substantively affect the 
types of activities funded under this 
category. 

4. HUD has revised the criteria for 
obtaining a waiver of the 20 percent 
limitation on essential services by 
strictly adhering to the McKinney 
waiver standard. Under this final rule, 
HUD may waive the 20 percent 
limitation on essential services if the 
State or unit of local government 
demonstrates that program activities 
other than essential services and 
homeless prevention (i.e. maintenance 
and operating costs, renovation, 
rehabilitation and conversion activities) 
are already being carried out in the 
locality with other resources. (See 

5 578.21(c).) 

5. Section 576.22 “Limitations on the 
use of assistance” has been added in 
this final rule.However, this section 
largely duplicates requirements 
contained in other sections of the 
August 10.1988 ESG final rule, including 
the requirements governing assistance 
to primarily religious organizations. 
While all of the provisions relating to 
assistance to primarily religious 
organizations were not specifically 
included in the ESG final rule, they have 
routinely been incorporated in the grant 
agreements executed with HUD. 

It should be noted that paragraph (b) 
of 3 576.22, which describes the 
limitations on the use of assistance by 
primarily religious organizations, 
contains provisions governing the 
circumstances under which HUD will 
provide assistance to a grantee or 
recipient that is a primarily religious 
organization or a wholly secular 
organization established by a primarily 
religious organization. With one 
exception noted below, these provisions 
are substantially identical to those set 
out in 24 CFR part 570, which consist of 
HUD’s community development block 
grant program (CDBG) entitlement rules. 

Under these provisions, a primarily 
religious organization (or wholly secular 
organization established by a primarily 


religious organization) must agree to 
provide housing and emergency services 
in a manner that is free from religious 
influence. In this connection, the 
provider must: (1) Not discriminate 
against any employee or applicant for 
employment on the basis of religion and 
not limit employment or give 
employment preference to persons on 
the basis of religion; (2) not discriminate 
against, or limit the provision of housing 
or emergency services, to applicants for 
such housing or services on the basis of 
religion; and (3) provide no religious 
instruction or counseling, conduct no 
religious worship or services, engage in 
no religious proselytizing, or otherwise 
exert no religious influence in the 
provision of housing or emergency 
services. 

As noted, the foregoing principles 
depart in one fashion from the CDBG 
entitlement rule at 24 CFR 570.200(j)(3) 
(53 FR 34416, 34412, September 6,1988), 
which contains an additional restriction 
that the portion of the facility of the 
primarily religious organization used to 
provide funded services “shall contain 
no religious symbols or decorations, 
other than those permanently affixed to 
or part of the structure.” 

This policy has been followed for 
several years in connection with CDBG 
and homeless assistance made available 
through primarily religious organization 
providers. The Department has a 
continuing commitment to optimize 
participation by religious providers, 
which have long been in the forefront in 
assisting the homeless and others most 
needy, but in a manner consistent with 
the strictures imposed by the 
Establishment Clause of the First 
Amendment of the United States 
Constitution. After a review of the 
relevant case law, the Department has 
not found any dispositive case 
addressing the provision of government 
assistance to a primarily religious 
organization providing social services in 
a setting where the presence of religious 
symbols or decorations alone 
constitutes a violation of the 
Establishment Clause. The provision in 
question, which was recommended to 
HUD by counsel representing a 
nationally prominent primarily religious 
organization as a protection against 
impermissibly advancing religion, has 
been utilized in the spirit in which it was 
so recommended. However, as noted, 
HUD’s examination of the case law has 
concluded that the excised language 
suggests a degree of control on the 
presence of religious symbols or 
decorations that is not compelled 
thereunder, or is not otherwise intrinsic 
to traditional Constitutional Church/ 
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State separation doctrine as pronounced 
by the United States Supreme Court 
Accordingly, this rule does not include 
the prohibition on religious symbols or 
decorations. Further, an amendment 
removing the quoted text from 
5 570.200(j)(3)(iv) is being published as a 
final rule in a separate document 

This change in no way contravenes 
the purpose of the underlying principles 
in these rules, namely, that a primarily 
religious organization, or a wholly 
secular organization established by a 
primarily religious organization, can 
only provide housing and emergency 
services in a manner that is free from 
religious influence, specifically including 
the explicit provisions described above. 

8 . Section 578.51(d) (“Substantial 
change in proposed use of funds”) has 
been revised to require that the 
certification of consistency with the 
Comprehensive Homeless Assistance 
Plan (CHAP) be accompanied by a 
description of the revised proposed use 
of funds. 

7 . The reallocation provision for 
failure to have an approved CHAP has 
been streamlined by combining the 
requirements for both Territories and 
States into one section (5 578.63). As a 
result, the separate reallocation 
provision for Territories at § 576.65 has 
been removed. 

8 . Section 576.80 (“Relocation”) has 
been added to implement the 
requirements of the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act of 1970 (42 
U.S.C. 4601-4655). 

IV. Other Matters 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection between 7:30 a.m. and 5:30 
p.m. weekdays in the Office of the 
General Counsel, Rules Docket Clerk, at 
the above address. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1 (b) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. Analysis of the rule 
indicates that it would not: (1) Have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries. 


Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This rule was listed as item number 
1087 in the Departments Semiannual 
Agenda of Regulations published on 
October 30.1989 (54 FR 44702. 44728) 
under Executive Order 12291 and the 
Regulatory Flexibility Act. 

In accordance with the provisions of 5 
U.S.C. 605(b), the undersigned hereby 
certifies that this rule would not have a 
significant economic impact on a 
substantial number of small entities, 
because most statutorily eligible 
grantees and State recipients are 
relatively larger cities, urban counties, 
or States. In addition, the grant amounts 
to be made available to any ultimate 
user of a grant are relatively small. 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, the Family, has determined 
that certain provisions of this final rule 
may have the potential for significant 
impact on family formation, 
maintenance and general well-being 
within the meaning of the Order. The 
final rule authorizes HUD to make 
grants to States, units of general local 
government and private nonprofit 
organizations for the rehabilitation or 
conversion of buildings for use as 
emergency shelter for the homeless, for 
the payment of certain operating 
expenses, and for the newly eligible 
homeless prevention activities. To the 
extent that ESG funds are used to 
undertake homeless prevention 
activities, they will help to sustain the 
family as a cohesive unit by preventing 
displacement While provisions of this 
final rule might potentially have an 
impact on the family, these are 
legislatively prescribed and HUD has 
exercised little or no discretion in 
implementing them. 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that some of the provisions 
of this final rule implementing the 1988 
McKinney Amendments have 
“Federalism implications” within the 
meaning of the Order. These include: (1) 
Permitting States to provide ESG funds 
directly to a nonprofit organization, 
rather than requiring that the funds be 


provided to a unit of local government 
for distribution to the nonprofit; and (2) 
in the case of States, applying the 20 
percent limitation on essential services 
at the State, rather than at the local, 
level. However, these provisions do not 
need to be considered further under the 
Executive Order because they 
implement statutory requirements over 
which HUD has exercised little or no 
discretion. Additionally, section 482 of 
the 1988 Amendments Act provides that 
HUD shall apply the provisions of, and 
regulations and procedures under, 
section 104(g) of the Housing and 
Community Development Act of 1974 to 
assistance and projects under Title IV of 
the McKinney Act. Section 104(g) 
provides that the Secretary may require 
applicants with the legal capacity to do 
so to assume the responsibilities for 
environmental review, decisionmaking 
and action under the National 
Environmental Policy Act of 1969 and 
the other provisions of law specified by 
the Secretary that would apply to HUD 
were HUD to undertake such projects as 
Federal projects. HUD provides in this 
final rule that it will require States and 
other governmental entities with general 
governmental powers to assume those 
responsibilities. W'hile the assumption 
of these responsibilities under section 
104(g) is discretionary with HUD, it is 
authorized by and clearly the intent of 
section 443 of the 1988 Amendments 
Act. Therefore, the policy is not subject 
to review under Executive Order 12612. 

The information collection 
requirements contained in this final rule 
have been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980. Expedited review has been 
requested by December 7,1989, so that 
the application process described in this 
rule may be carried out following OMB 
approval of the necessary collections of 
information. 

Pending approval of these collections 
of information by OMB and the 
assignment of an OMB control number, 
no person may be subjected to a penalty 
for failure to comply with these 
information collection requirements. The 
OMB control number, when assigned, 
will be announced by separate notice in 
the Federal Register, at the same time 
that the rule’s effective date is 
published. 

Data on the information collection 
requirements contained in this rule is 
provided as follows: 
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Tabulation of Annual Reporting Burden, Emergency Shelter Grants Program—Final Rule 


Description of Information collection 


Provision of final rule 


Application (annual) to HUD. 

Waiver requests to HUD.. .... 

State Certification that nonprofit applicants will provide local oovomment 
certification of approval. 

Homeless prevention non-supplanting certification......__ 

Environment Review certification.....’ 

Uniform Relocation Act Assurance... . 

Assurance that Displacement is Minimized. . 

Drug Free Workplace Certification... : 

Description of Revised Proposed Use of Funds...~_ 

Uniform Relocation Act Appeals Process.. 

Total Burden... 


5576.51(b)(1)._ 

5576 21(c). 

5 576.51(b)(2)(iii).. 

5 576.51 (b)(2)(viii) 
5 576.51 (b)(2)(ix). 
5 576.51(b)(2)(x).. 
5 576.51 (b)(2)(xi).. 
§ 576.51 (b)(2)(xii). 

5576.51(d)_ 

5 576.80.. 



Number of 
respond¬ 
ents 

Number of 
responses 
per 

respond¬ 

ents 

Total 

annual 

responses 

Hours per 
responses 

Total 

hours 

375 

1 

375 

1.00 

375.00 

50 

1 

50 

1.00 

50.00 

50 

1 

50 

.25 

12.50 

375 

1 

375 

.25 

93.75 

375 

1 

375 

.25 

93.75 

375 

1 

375 

.25 

93.75 

375 

1 

375 

.25 

93.75 

375 

1 

375 

25 

93.75 

50 

1 

50 

.50 

25.00 

4 

1 

4 

2.00 

8.00 

939.25 


The Catalog of Federal Domestic 
Assistance program number for the 
Emergency Shelter Grants Program is 
CFDA No. 14.231. 

List of Subjects in 24 CFR Part 576 

Grant programs—Housing and 
community development, Emergency 
shelter grants, Reporting and 
recordkeeping requirements. 

Accordingly, the Department is 
revising 24 CFR part 576 to read as 
follows: 

PART 576—EMERGENCY SHELTER 
GRANTS PROGRAM: STEWART B. 

mckinney homeless assistance 

ACT 

Sec. 

Subpart A—General 

576.1 Applicability and purpose. 

576.3 Definitions. 

576.5 Waivers. 

Subpart B—Eligible Activities 

576.21 Eligible activities. 

576.22 Limitations on the use of assistance. 

578.23 Who may carry out eligible activities. 

Subpart C—Comprehensive Homeless 
Assistance Plan 

578.31 Comprehensive Homeless Assistance 
Plan. 

Subpart D—Allocations 

578.41 Overall allocation of grant amounts. 
576.43 Allocation of grant amounts to 
States, metropolitan cities, and urban 
counties. 

578.45 Allocation of grant amounts to 
Territories. 

Subpart E—Award and Use of Grant 
Amounts 

576.51 Application requirements. 

^8 52 Environmental review. 

576.53 Review and approval of applications. 

' 576,55 Deadlines for using grant amounts. 


Subpart F—Reallocations 

576.61 Reallocation of grant amounts; lack 
of approved Comprehensive Homeless 
Assistance Plan: formula cities and 
counties. 

576.63 Reallocation of grant amounts; lack 
of approved Comprehensive Homeless 
Assistance Plan; States and Territories. 
578.67 Reallocation of grant amounts; 
returned or unused amounts. 

Subpart G—Program Requirements 

576.71 Matching funds. 

576.73 Use as an emergency shelter. 

576.75 Building standards. 

576.77 Assistance to the homeless. 

576.79 Other Federal requirements. 

576.80 Relocation and acquisition. 

Subpart H—Grant Administration 

576.81 Responsibility for grant 
administration. 

576.83 Method of payment. 

576.85 Performance reports. 

576.87 Recordkeeping. 

576.89 Sanctions. 

Authority: Sec. 418 of the Stewart B. 
McKinney Homeless Assistance Act (Pub. L 
100-77, approved July 22,1987); sec. 7(d) of 
the Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

Subpart A—General 

§ 576.1 Applicability and purpose. 

(a) General. This part implements the 
Emergency Shelter Grants program 
contained in subtitle B of title IV of the 
Stewart B. McKinney Homeless 
Assistance Act (Pub. L. 100-77, 
approved July 22.1987). The program 
authorizes the Secrtar^of Housing and 
Urban Development to make grants to 
States and units of general local 
government (and to private nonprofit 
organizations providing assistance to 
homeless individuals in the case of 
grants made with reallocated amounts) 
for the rehabilitation or conversion of 
buildings for use as emergency shelter 
for the homeless, for the payment of 
certain operating and social service 
expenses in connection with emergency 


shelter for the homeless, and for 
homeless prevention activities. The 
Emergency Shelter Grants program 
authorized by the Homeless Housing 
Act of 1986 is contained in 24 CFR part 
575. 

(b) Purpose. The program is designed 
to help improve the quality of existing 
emergency shelters for the homeless, to 
help make available additional 
emergency shelters, to help meet the 
costs of operating emergency shelters 
8nd of providing certain essential social 
services to homeless individuals, so that 
these persons have access not only to 
safe and sanitary shelter, but also to the 
supportive services and others kinds of 
assistance they need to improve their 
situations. The program is also intended 
to restrict the increase of homelessness 
through the funding of preventive 
programs and activities. 

§ 576.3 Definitions. 

Comprehensive Homeless Assistance 
Plan or Comprehensive Plan means the 
Comprehensive Homeless Assistance 
Plan established by subtitle A of title IV 
of the Stewart B. McKinney Homeless 
Assistance Act (Pub. L. 100-77, 
approved July 22.1987). 

Conversion means a change in the use 
of a building to an emergency shelter for 
the homeless under this part, where the 
cost of conversion and any 
rehabilitation costs exceed 75 percent of 
the value of the building before 
conversion. If such costs do not exceed 
75 percent of the value of the building 
before conversion, they are to be 
considered rehabilitation and the three- 
year use requirement under $ 576.73 
applies. The conversion of any building 
to an emergency shelter that is assisted 
under this part must meet local 
government safety and sanitation 
standards under § 570.75. For projects of 
15 or more units where rehabilitation 
costs are 75 percent or more of the 
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replacement cost of the building, that 
project must meet the requirements of 24 
CFR 8.23(a). 

Emergency shelter means any facility, 
the primary purpose of which is to 
provide temporary or transitional shelter 
for the homeless in general or for 
specific populations of the homeless. 

Emergency shelter grant amounts or 
grant amounts mean grant amounts 
made available under this part. 

Essential services includes services 
concerned with employment, health, 
drug abuse, and education and may 
include (but are not limited to): 

(a) Assistance in obtaining permanent 
housing. 

(b) Medical and psychological 
counseling and supervision. 

(c) Employment counseling. 

(d) Nutritional counseling. 

(e) Substance abuse treatment and 
counseling. 

(f) Assistance in obtaining other 
Federal, State, and local assistance 
including mental health benefits: 
employment counseling; medical 
assistance; Veteran's benefits; and 
income support assistance such as 
Supplemental Security Income benefits, 
Aid to Families with Dependent 
Children, General Assistance, and Food 
Stamps; 

(g) Other services such as child care, 
transportation, job placement and job 
training; and 

(h) Staff salaries necessary to provide 
the above services. 

Formula city or county means a 
metropolitan city or urban county that is 
eligible to receive an allocation of grant 
amounts under § 570.43. 

Grantee means the entity that 
executes a grant agreement with HUD 
under this part. For purposes of this 
part, grantee is: 

(a) Any State, metropolitan city, or 
urban county that receives a grant 
allocation under § 576.43; 

(b) Any Territory that receives a grant 
allocation under § 576.45; and 

(c) Any State, Territory, unit of 
general local government, or private 
nonprofit organization that receives a 
grant based on a reallocation under 
subpart F. 

Homeless means: 

(a) An individual or family which 
lacks a fixed, regular, and adequate 
nighttime residence; or 

(b) An individual or family which has 
a primary nighttime residence that is: 

(1) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations 
(including welfare hotels, congregate 
shelters, and transitional housing for 
persons with mental illness); 


(2) An institution that provides a 
temporary residence for individuals 
intended to be institutionalized; or 

(3) A public or private place not 
designed for, or ordinarily used as, a 
regular sleeping accommodation for 
human beings. 

(4) The term does not include any 
individual imprisoned or otherwise 
detained pursuant to an Act of the 
Congress or a State law. 

Homeless prevention means activities 
or programs designed to prevent the 
incidence of homelessness, including 
(but not limited to): 

(a) Short-term subsidies to defray rent 
and utility arrearages for families that 
have received eviction or utility 
termination notices; 

(b) Security deposits or first month’s 
rent to permit a homeless family to 
move into its own apartment; 

(c) Mediation programs for landlord- 
tenant disputes; 

(d) Legal services programs for the 
representation of indigent tenants in 
eviction proceedings; 

(e) Payments to prevent foreclosure on 
a home: and 

(f) Other innovative programs and 
activities designed to prevent the 
incidence of homelessness. 

HUD means the Department of 
Housing and Urban Development. 

Major rehabilitation means 
rehabilitation that involves costs in 
excess of 75 percent of the value of the 
building before rehabilitation. Major 
rehabilitation assisted under this part 
must meet local government safety and 
sanitation standards under 3 576.75. In 
addition, for projects of 15 or more units 
where rehabilitation costs are 75 percent 
or more of the replacement cost of the 
building, that project must meet the 
requirements of 24 CFR 8.23(a). 

Metropolitan city means a city that 
was classified as a metropolitian city 
under section 102(a)(4) of the Housing 
and Community Development Act of 
1974 for the fiscal year immediately 
preceding the fiscal year for which 
emergency shelter grant amounts are 
made available. 

Nonprofit recipient means any private 
nonprofit organization providing 
assistance to the homeless, to which a 
State or unit of general local government 
distributes emergency shelter grant 
amounts. 

Obligated means that the grantee or 
State recipient, as appropriate, has 
placed orders. awarded contracts, 
received services, or entered similar 
transactions that require payment from 
the grant amount. Grant amounts that a 
unit of general local government or State 
awards to a private nonprofit 
organization by a written agreement or 


letter of award requiring payment from 
the grant amount are obligated. 

Private nonprofit organization means 
a secular or religious organization 
described in section 501(c) of the 
Internal Revenue Code of 1988 which; 

(a) Is exempt from taxation under 
subtitle A of the Code; 

(b) Has an accounting system and a 
voluntary board; and 

(c) Practices nondiscrimination in the 
provision of assistance. 

Rehabilitation means labor, materials, 
tools, and other costs of improving 
buildings, including repair directed 
toward an accumulation of deferred 
maintenance; replacement of principal 
fixtures and components of existing 
buildings; installation of security 
devices; and improvement through 
alterations or incidental additions to, or 
enhancement of, existing buildings, 
including improvements to increase the 
efficient use of energy in buildings, and 
structural changes necessary to make 
the structure accessible for persons with 
physical handicaps. Rehabilitation also 
includes the conversion of a building to 
an emergency shelter for the homeless 
under this part, where the cost of 
conversion and any rehabilitation costs 
does not exceed 75 percent of the value 
of the building before conversion. 
Rehabilitation assisted under this part 
must meet local government safety and 
sanitation standards under 3 576.75. In 
addition, for projects of 15 or more units 
where rehabilitation costs are 75 percent 
or more of the replacement cost of the 
building, that project must meet the 
accessibility requirements of section 504 
of the Rehabilitation Act of 1973 , as 
amended, as set forth in 24 CFR 8.23(a); 
or where rehabilitation costs are less 
than 75 percent of the replacement cost 
of the building, that project must meet 
the requirements of 24 CFR 8.23(b). 

Renovation means rehabilitation that 
involves costs of 75 percent or less of 
the value of the building before 
rehabilitation. Renovations assisted 
under this part must meet local 
government safety and sanitation 
standards. (§ 576.75.) In addition, for 
projects of 15 or more units where 
rehabilitation costs are less than 75 
percent of the replacement cost of the 
building, that project must meet the 
requirements of 24 CFR 8.23(b). 

State means each of the several States 
and the Commonwealth of Puerto Rico. 

Territory means each of the following: 
the Virgin Islands, Guam, American 
Samoa, the Northern Mariana Islands, 
Palau (Trust Territory of the Pacific), 
and any other territory or possession of 
the United States. 
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State recipient means any unit of 
general local government or nonprofit 
organization to which a State makes 
available emergency shelter grant 
amounts. 

Unit of general local government 
means any city, county, town, township, 
parish, village, or other general purpose 
political subdivision of a State. 

Urban county means a county that 
was classified as an urban county under 
section 102(a)(6) of the Housing and 
Community Development Act of 1974 for 
the fiscal year immediately preceding 
the fiscal year for which emergency 
shelter grant amounts are made 
available. 

Value of the building means the 
monetary value assigned to a building 
by an independent real estate appraiser, 
or as otherwise reasonably established 
by the grantee or the State recipient. 

$ 576.5 Waivers. 

The Secretary of HUD may waive any 
requirement of this part that is not 
required by law, whenever it is 
determined that undue hardship will 
result from applying the requirement, or 
where application of the requirement 
would adversely affect the purposes of 
the Emergency Shelter Grants Program 
under this part. 

Subpart B—Eligible Activities 
5 576.21 Eligible activities. 

(a) Eligible activities. Emergency 
shelter grant amounts may be used for 
one or more of the following activities 
relating to emergency shelter for the 
homeless. 

(1) Renovation, major rehabilitation, 
or conversion of buildings for use as 
emergency shelters for the homeless. 

(2) Provision of essential services to 
the homeless. 

(3) Payment of maintenance, operation 
(including administration but excluding 
staffing costs, rent, repair, security, fuels 
and equipment), insurance, utilities, and 
furnishings. 

(4) (i) Developing and implementing 
homeless prevention activities. 

(ii) If grant funds under paragraph 
(a)(4)(i) of this section are to be used to 
assist families that have received 
eviction notices or notices of 
termination of utility services, the 
following conditions must be met: 

(A) The inability of the family to make 
the required payments must be the 
result of a sudden reduction in income; 

(B) The assistance must be necessary 
o avoid eviction of the family or 
termination of services to the family; 

(C) There must be a reasonable 
prospect that the family will be able to 


resume payments within a reasonable 
period of time; and 

(D) The assistance must not supplant 
funding for preexisting homeless 
prevention activities from any other 
sources. 

(b) Limitations on provisions of 
essential services —{:) Units of general 
local government Grant amounts 
provided by HUD to units of general 
local government may be used to 
provide an essential service under 
paragraph (a)(2) of this section, only if 
the service is a new service, or is a 
quantifiable increase in the level of a 
service above that which the unit of 
general local government provided with 
local funds during the 12 calendar 
months immediately before it received 
initial grant amounts; and not more than 
20 percent of the total of each grant 
amount provided to a unit of general 
local government is used for these 
services (whether or not the unit of local 
government provides some or all of 
these grants funds to a nonprofit 
recipient). 

(2) States. Grant amounts provided by 
a State to State recipients may be used 
to provide an essential service under 
paragraph (a)(2) of this section, only if 
the service is a new service, or is a 
quantifiable increase in the level of a 
service above that which the unit of 
general local government (or, in the case 
of a nonprofit organization, the unit of 
general local government in which the 
proposed activities are to be located) 
provided with local funds during the 12 
months immediately before the State 
recipient received initial grant amounts; 
and not more than 20 percent of the 
aggregate amount of each ESG grant to a 
State is used for these services. 

(3) In calculating the 20 percent 
limitation under paragraph (b) (1) or (2) 
of this section, homeless prevention 
activities under paragraph (a)(4) of this 
section are to be treated as essential 
services. 

(c) Waiver of limit on essential 
services . (1) HUD may waive the 20 
percent limitation on essential services 
in paragraphs (b) (1) and (2) of this 
section if the State or unit of local 
government receiving the assistance 
demonstrates that program activities 
other than essential services and 
homeless prevention (i.e., maintenance 
and operating costs, renovation, 
rehabilitation and conversion activities) 
are already being carried out in the 
locality with other resources. 

(2) Waiver requests from State 
recipients under this paragraph (c) must 
first be sent to the State. The State must 
promptly send the requests to HUD, 
together with any comments or 
recommendations the State may have on 


them. State waiver requests should be 
forwarded directly to HUD. 

$ 576.22 Limitations on the use of 
assistance. 

(a) Ineligible activities . Emergency 
shelter grant amounts may not be used 
for activities other than those authorized 
under $ 576.21 (a), (b), and (c). 

(b) Primarily religious 
organizations —(1) Provision of 
assistance . (i) Assistance may be 
provided under this part to a grantee or 
recipient that is a primarily religious 
organization if the primarily religious 
organization agrees to provide all 
eligible activities under this program in 
a manner that is free from religious 
influences and in accordance with the 
following principles: 

(A) It will not discriminate against 
any employee or applicant for 
employment on the basis of religion and 
will not limit employment or give 
preference in employment to persons on 
the basis of religion; 

(B) It will not discriminate against any 
person applying for shelter or any of the 
eligible activities under this part on the 
basis of religion and will not limit such 
housing or other eligible activities or 
give preference to persons on the basis 
of religion; and 

(C) It will provide no religious 
instruction or counseling, conduct no 
religious worship or services, engage in 
no religious proselytizing, and exert no 
other religious influence in the provision 
of shelter and other eligible activities 
under this part; and 

(ii) HUD will provide assistance to a 
recipient that is a primarily religious 
organization if the assistance will not be 
used by the organization to acquire a 
structure (in the case of homeless 
prevention activities under 
5 576.21(a)(4)) or to rehabilitate a 
structure owned by the organization, 
except as described in paragraph (b)(2) 
of this section. 

(2) Rehabilitation or conversion of 
emergency shelters in structures owned 
by primarily religious organizations. 
Emergency shelter grant amounts may 
be used to rehabilitate or convert to an 
emergency shelter a structure that is 
owned by a primarily religious 
organization, only if: 

(i) The structure (or portion thereof) 
that is to be renovated, rehabilitated or 
converted with HUD assistance has 
been leased to an existing or newly 
established wholly secular organization 
(which may be established by the 
religious organization under the 
provisions of paragraph (b)(3) of this 
section); 
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(ii) The HUD assistance is provided to 
the secular organization (and not the 
religious organization) to make the 
improvements; 

(iii) The leased structure will be used 
exclusively for secular purposes 
available to all persons regardless of 
religion; 

(iv) The lease payments paid to the 
primarily religious organization do not 
exceed the fair market rent for the 
structure before the renovation, 
rehabilitation or conversion was done; 

(v) The portion of the cost of any 
improvements that benefit any unleased 
portion of the structure will be allocated 
to, and paid for by, the religious 
organization; and 

(vi) The primarily religious 
organization agrees that if the recipient 
does not retain the use of the leased 
premises for wholly secular purposes for 
the useful life of the improvements, the 
primarily religious organization will pay 
an amount equal to the residual value of 
the improvements to the original grantee 
from which the amounts used to 
renovate, rehabilitate or convert the 
building were derived; e.g., if the 
amounts used under this paragraph 
initially were made available to a State 
or to a unit of general local government 
as a formula allocation or reallocation, 
the amount that the primarily religious 
organization provides to the recipient 
must be remitted to the State or unit of 
general local government, as 
appropriate. While the original grantee 
is expected to use this amount to 
alleviate homelessness in the original 
grantee's jurisdiction, there is no 
requirement that funds received after 
the close of the grant period be used in 
accordance with the requirements of 
this part. If, however, a private nonprofit 
organization is the lessee as well as the 
grantee, the organization must remit the 
amount referred to above to HUD. 

(3) Assistance to a wholly secular 
private nonprofit organization 
established by a primarily religious 
organization. 

(i) A primarily religious organization 
may establish a wholly secular private 
nonprofit organization to serve as a 
recipient. The secular organization may 
be eligible to receive all forms of 
assistance available under this part 

(A) The secular organization must 
agree to provide shelter and other 
eligible activities under this part in a 
manner that is free from religious 
influences and in accordance with the 
principles set forth in paragraph (b)(l)(i) 
of this section. 

(B) The secular organization may 
enter into a contract with the religious 


organization to provide essential 
services or undertake homeless 
prevention activities for the project. In 
such a case, the religious organization 
must agree in the contract to carry out 
its contractual responsibilities in a 
manner free from religious influences 
and in accordance with the principles 
set forth in paragraph (b)(l)(i) of this 
section. 

(C) The rehabilitation, conversion or 
renovation of emergency shelters are 
subject to the requirements of paragraph 
(b)(2) of this section. 

(ii) HUD will not require the religious 
organization to establish the secular 
organization before the selection of its 
application. In such a case, the religious 
organization may apply on behalf of the 
secular organization. The application 
will be reviewed on the basis of the 
religious organization’s financial 
responsibility and capacity, and its 
commitment to provide appropriate 
resources to the secular organization 
after formation. Since the secular 
organization will not be in existence at 
the time of the application, it will be 
required to demonstrate that it meets the 
definition of private nonprofit 
organization contained in $ 576.3. The 
obligation of funds will be conditioned 
upon compliance with these 
requirements. 

§ 576.23 Who may carry out eligible 
activities. 

(a) Grantees and State recipients . All 
grantees (except States) and State 
recipients may carry out activities with 
emergency shelter grant amounts. All of 
a State's formula allocation must be 
made available to the following entities: 

(1) Units of general local government 
in the State, which may include formula 
cities and counties, whether or not such 
cities and counties receive grant 
amounts directly from HUD; or 

(2) Private nonprofit organizations, if 
the unit of local government in which 
the proposed activities are to be located 
certifies that it approves each project. 

(b) Nonprofit recipients . Units of 
general local government—both 
grantees and State recipients—may 
distribute all or part of their grant 
amounts to nonprofit recipients to be 
used for emergency shelter grant 
activities. In addition. States may 
distribute all or a portion of their grant 
amounts to nonprofit recipients if the 
unit of general local government in 
which the proposed activities are to be 
located certifies that it approves the 
project. 


Subpart C—Comprehensive Homeless 
Assistance Plan 

§ 576.31 Comprehensive Homeless 
Assistance Plan. 

(a) Prohibition of assistance. (1) Grant 
amounts may be made available to the 
following jurisdictions, only if they have 
a HUD-approved Comprehensive Plan: 

(1) States, for allocations under 
§ 576.43 and reallocations under 
§5 576.61, 576.63, and 576.67; 

(ii) Formula cities and counties, for 
allocations under § 576.43 and 
reallocations under 5 5 576.63 and 576.67; 
and 

(iii) Territories, for allocations under 
5 576.45 and reallocations under 

55 576.63 and 576.67. 

(2) Reallocation amounts may be 
made available under $ 576.67 to units 
of general local government that are not 
formula cities and counties, and to 
private nonprofit organizations, only if 
the formula city or county or the States 
that would be served by the proposed 
activities have an approved 
Comprehensive Plan. For units of 
general local government (non-formula 
cities and counties), the State must have 
an approved Plan. For nonprofit 
organizations, if the proposed activities 
are to serve a formula city or county or 
Territory, the city, county or Territory 
mu6t have an approved Plan; if the 
proposed activities are not to serve such 
city or county, the State or Territory 
must have an approved Plan. 

(3) Grant amounts may not be made 
available to. or within the jurisdiction 
of, any State or formula city or county 
that does not annually: 

(i) Submit to HUD a Comprehensive 
Plan, and simultaneously forward to the 
relevant State or formula cities and 
counties the necessary information 
copies; 

(ii) Review its progress in carrying out 
its Comprehensive Plan and report the 
results of the review to HUD; and 

(iii) Respond to timely HUD 
recommendations on the progress 
report. 

(b) Notification of Plan requirements . 
HUD will publish the requirements that 
pertain to the Comprehensive Plan 
(including the progress review and 
report specified in paragraph (a)(3) of 
this section and Plan amendments 
referred to in S 576.53(c)) in the Federal 
Register as necessary. Prospective 
grantees should familiarize themselves 
with these requirements. HUD will also 
provide notice of the Plan's 
requirements when HUD notifies 
prospective grantees of their grant 
allocations under subpart D or the 












availability of reallocation amounts 

under subpart F. 

(c) Reallocations. Sections 576.61 and 
576.63 govern the reallocation of grant 
amounts initially allocated to a State or 
a formula city or county under $ 576.43, 
or to a Territory under § 576.45, if the 
jurisdiction does not obtain approval of 
its Plan within the time periods specified 
in those sections. 


Subpart D—Allocations 


§ 576.41 Overall allocation of grant 
amounts. 

(a) Territories. HUD will set aside for 
allocation to the Territories under 

S 576.45 an amount equal to 0.2 percent 
of the total amount of each 
appropriation under this part in any 
Fiscal year. 

(b) States , metropolitan cities and 
urban counties . HUD will allocate the 
amounts that remain after the set-aside 
to Territories under paragraph (a) of this 
section to States, metropolitan cities, 
and urban counties under S 576.43. 

5 576.43 Allocation of grant amounts to 
States, metropolitan cities, and urban 
counties. 

(a) Calculation of allocations. In 
determining the amount of the allocation 
for each State, metropolitan city, and 
urban county, HUD will provide that the 
percentage of the total amount available 
for allocation to any State, metropolitan 
city, or urban county is equal to the 
percentage of the total amount available 
for section 106 of the Housing and 
Community Development Act of 1974 for 
the prior fiscal year that was allocated 
to such State, metropolitan city, or 
urban county. 

(b) Reallocation to State. Except as 
otherwise provided by law, if an 
allocation to a metropolitan city or 
urban county would be less than .05 
percent of each appropriation under this 
part in any fiscal year, the amount is 
added to the allocation for the State in 
which the city or county is located. 

J c ) Notification of allocation amount 
HUD will notify in writing each State, 
metropolitan city, and urban county that 
s eligible to receive an allocation under 
this section, of the amount of its 
allocation. 


5 576.45 Allocation of grant amounts to 
Territories. 


(a) Each Territory. HUD will allocate 
amounts set aside for Territories under 
. 5/0.41 to each Territory, based upon 
us proportionate share of the total 
Population of all Territories. 

Jo) Notification of allocation amount 
HUD will notify each Territory of the 
amount of its allocation under this 
section. 


Subpart E—Award and Use of Grant 
Amounts 

8 576.51 Application requirements. 

(a) Application deadlines . To receive 
grant amounts, a State or formula city or 
county that elects to receive an 
emergency shelter grant on the basis of 
an allocation under 8 576.43, and a 

1 erritory that elects to receive an 
emergency shelter grant on the basis of 
an allocation under 8 578.45, must 
submit an application that meets the 
requirements of paragraph (b) of this 
section. The application must be 
submitted to the responsible HUD field 
office, no later than 45 days after the 
date of the notification to the State, city 
or county, or the Territory, of its grant 
allocation, as provided by 8 578.43(c) or 
8 578.45(b), respectively. 

(b) Application. The application must 
contain: 

(1) A Standard Form 424. Item (11) of 
Standard Form 424 must contain a 
description of the proposed use of the 
emergency shelter grant amounts. In the 
case of a formula city or county, or a 
Territory, the proposed use must be 
identified for each of the four categories 
of eligible activities under §§ 576.21 
(a)(1), (a)(2), (a)(3). and (a)(4). In 
addition, the formula city or county, or 
Territory must include a description of 
the process and criteria for awarding its 
grant funds to units of general local 
government and nonprofit organizations. 
In the case of a State, the proposed use 
must identify: 

(1) How the State intends to 
implement the requirement in § 576.23(a) 
that the grant be made available to units 
of general local government and/or 
private nonprofit organizations in the 
State, or 

(ii) The specific units of general local 
government in the State that will receive 
the grant, or 

(iii) The nonprofit organizations that 
will receive grant funds directly from the 
State, and the local jurisdictions in 
which the proposed activities will be 
located. 

In addition, the State must include a 
description of the process and criteria 
for awarding its grant funds to State 
recipients. 

(2) The following certifications and 
assurances: 

(i) A certification by the public official 
responsible for submitting the 
Comprehensive Plan for the State, 
formula city or county, or Territory that 
is applying for ESG funding for the 
proposed activities that the activities 
are consistent with the Plan. In the case 
of a formula city or county, there must 
be an additional certification that before 
any of the grant funds are used for an 


activity conducted outside the 
applicant'8 jurisdiction, the applicant 
will secure and provide to HUD a 
certification that the activity is 
consistent with the CHAP submitted by 
the following jurisdiction, as applicable: 

(A) If the activity is conducted within 
the boundaries of a city or urban county 
having its own CHAP, then a 
certification from the appropriate 
official of that jurisdiction; or 

(B) If the activity is not conducted 
within a unit of local government having 
its own CHAP, then a certification from 
the appropriate State official. 

(ii) A certification that the State, 
formula city or county, or Territory will 
provide the matching supplemental 
funds required by § 576.71. The 
certification must describe the sources 
and amounts of the supplemental funds. 
A State’s matching supplemental funds 
certification is to be submitted with its 
interim performance report, as provided 
by 8 576.85. 

(iii) A certification that the State will 
require any nonprofit organization that 
applies for funding to submit a 
certification of approval of the proposed 
project(s) from the unit of general local 
government in which the proposed 
projects are to be located. 

(iv) A certification that the formula 
city or county, or Territory, will comply, 
and that the State will ensure that its 
State recipients comply, with: 

(A) The requirements of § 578.73 
concerning the continued use of 
buildings, for which emergency shelter 
grant amounts are used, as emergency 
shelter for the homeless; 

(B) The building standards 
requirements of § 578.75; and 

(C) The requirements of 5 578.77 
concerning assistance to the homeless. 

(v) If grant amounts are proposed to 
be used to provide emergency shelter for 
the homeless in hotels or motels, or 
other commercial facilities providing 
transient housing, a certification from 
the State, metropolitan city, or urban 
county that: 

(A) Leases negotiated between the 
grantee, or State recipient or nonprofit 
recipient (as appropriate), and providers 
of such housing provide (or will provide) 
that the living space will be rented at 
substantially less than the daily room 
rate otherwise charged by the facility; 
and 

(B) The grantee, or State recipient (as 
appropriate), has considered using other 
facilities as emergency shelter, and has 
determined that use of the facilities 
referred to in this paragraph (b)(2)(v) 
provides the most cost-effective means 
of providing emergency shelter for the 
homeless in its jurisdiction. In the case 
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of grant funds provided to nonprofit 
recipients, the cost-effectiveness 
determination under this paragraph 
must be completed by the formula city 
or county. Territory or State in which 
the proposed activities are to be located. 

(vi) A certification that the formula 
city or county, or Territory, will conduct 
its emergency shelter grant activities 
under this part, and that the State or 
unit of general local government (as 
appropriate) will ensure that State 
recipients or nonprofit recipients 
conduct their activities under this part 
in conformity with the 
nondiscrimination and equal 
opportunity requirements contained in 

§ 576.79(a) and the other requirements of 
this part and of other applicable Federal 
law. 

(vii) A certification by the State, 
formula city or county, or Territory that 
the submission of the application 
required by this paragraph (b) is 
authorized under applicable provisions 
of law, and that the grantee possesses 
the legal authority to carry out 
emergency shelter grant activities in 
accordance with the provisions of this 
part. 

(viii) A certification by the State, 
formula city or county, or Territory that 
any ESG funds allocated under 
§ 576.21(a)(4)(h) (homeless prevention 
for families that have received eviction 
notices or notices of termination of 
utility services) will not supplant 
funding for preexisting homeless 
prevention activities from any other 
sources. 

(ix) Where the grantee is a State. 
Territory, formula city or county, or 
other governmental entity with general 
purpose powers, an assurance by the 
grantee that it will assume all the 
environmental review responsibilities 
that would otherwise be performed by 
HUD as the responsible Federal official 
under NEPA and related authorities 
citied in 24 CFR 58.5, including 
acceptance of Federal court jurisdiction, 
under 8 576.52. 

(x) An assurance that the State, 
Territory, formula city or county will 
comply with the requirements of the 
Uniform Relocation Assistance and Real 
Property Acquisition and Real Property 
Acquisition Policies Act of 1970 (URA) 
(42 U.S.C. 4601-4655) at $ 576.80. 

(xi) An assurance that the grantee and 
its recipients will take all reasonable 
steps to minimize the displacement of 
persons (families, individuals, 
businesses, nonprofit oganizations. and 
farms) as a result of a project assisted 
under this Part, in accordance with the 
URA. 

(xii) A certification that the grantee 
and its recipients will provide a drug 


free workplace in accordance with the 
Drug Free Workplace Act of 1988 (see 24 
CFR part 24, subpart F). 

(c) Environmental review. The 
environmental effects of each 
application must be assessed in 
accordance with the provisions of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321 (NEPA)) and the 
related authorities listed in HUD’s 
implementing regulations at 24 CFR 
parts 50 or 58, as appropriate. See 

5 578.52 for a full discussion of the 
environmental requirements for 
applications for assistance. 

(d) Substantial change in proposed 
use of funds. (1) If at any time after 
submission of an application under this 
section, there is a substantial change in 
the proposed use of funds, there must be 
submitted to the responsible HUD field 
office a description of the revised 
proposed use of funds and a 
certification (as required by paragraph 
(b)(2)(i) of this section) that the 
proposed use of funds is consistent with 
the applicable Comprehensive Homeless 
Assistance Plan. The revised proposed 
use of funds and certification of 
consistency will be approved as 
expeditiously as possible, and will be 
deemed approved 30 days after HUD 
receives them, unless notification is 
provided by HUD within that period that 
they are not approved, and the basis for 
the denial of approval. ESG funds may 
not be obligated by a grantee or by a 
nonprofit recipient for the revised 
proposed use of funds until: 

(1) HUD accepts the revised proposed 
use and certification, or 30 days have 
passed from the date of HUD receipt; 
and 

(ii) Environmental review of the 
revised proposed use of funds has been 
completed in accordance with 8 576.52. 

(2) In the case of a State, a State may 
not obligate funds until the revised 
proposed use of grant funds has been 
approved by HUD; and 

(3) Submission of the certification and 
the description of the revised use of 
funds under this paragraph (d) may 
require amendment of the applicable 
Comprehensive Homeless Assistance 
Plan. Requirements for Plan 
amendments may be found in the 
notification that HUD provides for 
Plans. (See 8 576.31(b)). 

8 576.52 Environmental review. 

(a) Generally. (1) The environmental 
effects of each application must be 
assessed in accordance with the 
provisions of the National 
Environmental Policy Act of 1969 
(NEPA) and the related authorities listed 
in HUD’s implementing regulations at 24 
CFR parts 50 and 58. 


(2) Environmental regulations provide 
for certain categorical exclusions under 
NEPA and under part 58 set conditions 
under which excluded activities may be 
determined exempt from all 
environmental review requirements. In 
cases where proposed assistance and 
matching contributions solely involve 
operating costs for facilities or the 
provision of essential services, and the 
structures and sites involved in the 
project meet the program requirements 
of this part, these activities are 
categorically excluded by regulation and 
may be determined fully exempt from 
environmental review. 

(b) Responsibility for review. (1) HUD 
will perform the environmental review, 
in accordance with part 50, for 
applications submitted by private 
nonprofit organizations for reallocated 
funds, and any governmental entities 
with general purpose powers found not 
to have the legal capacity to carry out 
this responsibility. 

(2) Applicants that are States, 
Territories, formula cities and counties, 
or other governmental entities with 
general purpose powers, and that are 
deemed to have the legal capacity to do 
so, must assume responsibility for 
environmental review, decisionmaking, 
and action for each application for 
assistance in accordance with part 58. 
Specifically. States, Territories or units 
of general local government must 
complete the environmental review for 
each application for assistance, as 
follows: 

(A) In the case of ESG grants to States 
that are distributed to units of general 
local government, the unit of general 
local government must assume the 
environmental responsibilities specified 
in section 104(g)(1) of the Housing and 
Community Development Act of 1974, 
and the State will assume HUD’s 
functions with regard to the release of 
funds, as provided by section 104(g)(4) 
of that Act. 

(B) In the case of ESG grants to States 
that are distributed to nonprofit 
organizations, the State will assume the 
environmental responsibilities specified 
in section 104(g)(1) of that Act and HUD 
will perform the release of funds 
functions of section 104(g)(2). 

(C) In the case of ESG grants to a unit 
of general local government or Territory, 
whether used directly by the grantee or 
distributed to nonprofit organizations, 
the unit of general local government or 
Territory will assume the environmental 
responsibilities specified in section 
104(g)(1) of that Act and HUD will 
perform the release of funds functions of 
section 104(g)(2). 









(3) The assumption of legal 

responsibility by an applicant under 
paragraph (b)(2) of this section does not 
preclude the applicant's arranging for 
the conduct of technical reviews by 
cooperating local governments having 
an established technical capability (e.g., 
by a metropolitan city in which the 
project is proposed to be located). The 
applicant under such arrangement must 
independently evaluate information 
submitted and assume responsibility for 
its accuracy, scope and content; meet 
legal requirements attached to the 
Release of Funds by HUD; determine the 
completeness of the review; meet any 
requirements for consultation, as 
applicable, under 24 CFR 58.5 
authorities; and assure the completion of 
any mitigation measures resulting from 
technical review or from State 
consultations. The arrangements 
described in this paragraph are in 
addition to the ability of an applicant to 
adopt relevant and adequate prior 
reviews conducted by HUD or other 
governmental entity for a related 
program or purpose, if the reviews meet 
the particular requirements of the 
Federal environmental law or authority 
under which they would be adopted, 
and if certain conditions are met (e.g., a 
determination that no environmentally 
significant changes have occurred since 
the review was completed.) 

(c) Environmental review by HUD. 

With regard to the environmental effects 
of applications for which HUD performs 
the review, HUD will undertake its 
review in accordance with the 
provisions of NEPA and the related 
authorities listed in 24 CFR 50.4. Any 
application subject to environmental 
review by HUD that requires an 
Environmental Impact Statement (EIS) 
(generally, an application that HUD 
determines would have a significant 
impact on the human environment, in 
accordance with the environmental 
assessment procedures at 24 CFR part 
50, subpart E) will not be eligible for 
assistance under this part. 

(d) Environmental review by 
applicants. (1) An applicant that is 
required, under paragraph (b)(2) of this 
section, to assume environmental 
review responsibility must include in its 
app ication an assurance that the 
applicant will assume all the 
environmental review responsibilities 
jjwt would otherwise be performed by 
HUD as the responsible Federal official 
under NEPA and related authorities 
listed in 24 CFR 58.5. including 

courts* 3 * 106 ° f ^ urisdiction of ^ Federal 

( 2 ) Applicants required to assume 
environmental review responsibility 


need not complete the review until a 
reasonable time after grant award. In 
such cases, the award is subject to 
completion of the environmental 
responsibilities set out in 24 CFR part 58 
within a reasonable time after 
notification of the award. (This 
provision does not preclude the 
applicant from enclosing its 
environmental certification and Request 
for Release of Funds with its 
application.) 

(i) Upon completion of the 
requirements in 24 CFR part 58. 
applicants must certify the completion 
and submit a Request for Release of 
Funds. This submission is not required 
in cases in which the applicant 
determines and documents, in 
accordance with 24 CFR 58.34. that its 
program components are exempt. 

(ii) HUD will not release funds for an 
emergency shelter grant activity if the 
grantee, recipient, or any other party 
commits emergency shelter grant funds 
(i.e., incurs any costs or expenditures to 
be paid or reimbursed with such funds) 
before the grantee submits, and HUD 
approves, any required Request for 
Release of Funds. 

(3) A general applicant that believes 
that it does not have the legal capacity 
to carry out the responsibilities required 
by 24 CFR part 58 should contact the 
appropriate HUD field office for further 
instructions. Determinations of legal 
capacity will be made on a case-by-case 
basis. 

(e) Location of projects in floodplains. 
Activities that are to be assisted with 
emergency shelter grant funds and that 
are located in any 100-year floodplain, 
as designated by maps prepared by the 
Federal Emergency Management 
Agency (FEMA). are subject to the 
floodplain review requirements of 
Executive Order 11988, Floodplain 
Management (May 24.1977). Executive 
Order 11988 review, as referenced under 
parts 50 and 58, is to be performed 
during the environmental review. 

8 576.53 Review and approval of 
applications. 

(a) Time for approval. An application 
from a State, formula city or county, or 
Territory will be processed and 
approved as expeditiously as possible, 
and will be deemed approved 30 days 
after HUD receives it, unless within that 
period HUD notifies the applicant that 
the application is not approved. 

(b) Review of application. HUD will 
approve an application, unless it 
determines that the application; 

(1) Was not received or postmarked 
within the time period specified in 
S 576.51(a); 


(2) Does not contain the items 
required by $ 576.51(b); or 

(3) Does not otherwise comply with 
the requirements of this part or of other 
Federal law. 

(c) Conditional grant. HUD may make 
a conditional grant restricting the 
obligation and use of emergency shelter 
grant amounts. Conditional grants may 
be made where there is substantial 
evidence that there has been, or there 
will be, a failure to meet the 
requirements of this part. In such a case, 
the reason for the conditional grant, the 
action necessary to remove the 
condition, and the deadline for taking 
those actions will be specified. Failure 
to satisfy the condition may result in 
imposition of a sanction under § 576.89, 
or in any other action authorized under 
applicable Federal law. 

(d) Grant agreement. The grant will be 
made by means of a grant agreement 
executed by HUD and the grantee. HUD 
will not disburse funds before the grant 
agreement is fully executed. 

(e) Reallocation amounts. Any 
emergency shelter grant amounts that 
are returned to HUD because of; 

(1) A failure to meet the application 
deadline under § 576.51(a); or 

(2) An application disapproval under 
paragraph (b) of this section will be 
reallocated under § 578.67. 

§ 576.55 Deadlines for using grant 
amounts. 

(a)(1) States. Each State must make 
available to it3 State recipients all 
emergency shelter grant amounts that it 
was allocated under § 576.43, within 65 
days of the date of the grant award by 
HUD. A State may set aside up to 10 
percent of its grant funds for homeless 
prevention activities under 
§ 576.21(a)(4). These set-aside funds 
must be made available to State 
recipients within 180 days of the grant 
award by HUD. 

(2) State recipients —(i) Obligation of 
grant funds. Each State recipient must 
have its grant amounts obligated (as 
that term is defined at § 576.3) within 
180 days of the date on which the State 
made the grant amounts available to the 
State recipient. In the case of grants for 
homeless prevention activities under 
5 576.21(a)(4), State recipients are 
required to obligate grant amounts 
within 30 days of the date on which the 
State made the grant amounts available 
to the State recipient. 

(ii) Expenditure of grant funds. Each 
State recipient must spend all of its 
grant amounts within 24 months of the 
date on which the State made the grant 
amounts available to the State recipient. 

In the case of grants for homeless 









46803 Federal Register / Vol. 54. No. 214 / Tuesday, November 7, 1989 / Rules and Regulations 


prevention activities, State recipients 
must spend such sums within 180 days 
of the date on which the State made the 
grant amounts available to the recipient. 

(b) Formula cities and counties, and 
Territories .)—{\) Obligations of funds. 
Each formula city and county, and each 
Territory, must have all grant amounts 
that it was allocated under $ 570.43 or 

5 570.45 obligated within 180 days of the 
date of the grant award by HUD. 

(2) Expenditure of grant funds. Each 
formula dty and county, and each 
Territory, must spend all of the grant 
amounts it was allocated under § 578.43 
or § 578.45 within 24 months of the date 
of the grant award by HUD. 

(c) Reallocation amounts. (1) Any 
emergency shelter grant amounts that 
are not made available or obligated 
within the time periods specified in 
paragraphs (a)(1) (State distributions to 
State recipients) or (b) (formula city or 
county or Territory allocation) of this 
section, respectively, will be reallocated 
under $ 578.87. 

(2) The State must recapture any grant 
amounts that a State recipient does not 
obligate and spend within the time 
period specified in paragraph (a)(2) 

(State recipients) of this section. The 
State, at its option, must make these 
grant amounts and other amounts 
returned to the State (except amounts 
referred to in § 570^2(b)(2)(vi)) 
available as soon as practicable to other 
units of general local government for use 
within the time period specified in 
paragraph (a)(2) of this section, or to 
HUD for reallocation under 5 576.67. 

Subpart F—Reallocations 

5 576.61 Reallocation of grant amounts; 
lack of approved Comprehensive Homeless 
Assistance Plan; formula cities and 
counties. 

(a) Applicability. This section applies 
where a formula city or county fails to 
obtain approval of its Comprehensive 
Plan within 90 days of the date upon 
which amounts under this part first 
become available for allocation under 

3 578.43 in any fiscal year. 

(b) Grantee . HUD will make available 
the amounts that a city or county 
referred to in paragraph (a) of this 
section would have received to the State 
in which the city or county is located. 

(c) Notification of fund availability. 
The responsible HUD field office will 
promptly notify the State of the 
availability of any reallocation amounts 
under this section. 

(d) Eligibility for reallocation 
amounts. In order to receive reallocation 
amounts under this section, the State 
must: 


(1) Execute a grant agreement with 
HUD to receive grant amounts allocated 
to the State under § 578.43 for the fiscal 
year for which the amounts to be 
reallocated were initially made 
available. 

(2) If necessary, submit an amendment 
to its application for that fiscal year for 
the reallocation amounts it wishes to 
receive. The amendment must (to the 
extent necessary) meet the requirements 
of 3 576.51(b), and must be submitted to 
the responsible HUD field office no later 
than 30 days after notification is given 
to the State under paragraph (c) of this 
section. 

(e) Review and approval. (1) Section 
576.53 (except paragraph (e)) governs 
the review and approval of application 
amendments under this section. 

(2) HUD will endeavor to make grant 
awards within 30 days of the application 
amendment deadline, or as soon 
thereafter as practicable. 

(3) Program activities represented by 
proposed amendments are subject to 
environmental review under § 576.52 in 
the same manner as original proposals. 

(f) Deadlines for using reallocated 
grant amounts. Section 576.55 governs 
the use of amounts reallocated under 
this section. 

(g) Amounts that cannot be 
reallocated. Any grant amounts that 
cannot be reallocated to a State under 
this section will be reallocated to 
formula cities and counties located in 
the State and then to other States and 
Territories, as provided by 5 576.63. 
Amounts that are reallocated under this 
section, but that are returned or unused, 
will be reallocated under S 570.67. 

5 576.63 Reallocation of grant amounts; 
lack of approved Comprehensive Homeless 
Assistance Plan; States and Territories. 

(a) Applicability. This section applies 
where: 

(1) A State or Territory fails to obtain 
approval of its Comprehensive Plan 
within 90 days of the date upon which 
amounts under this part first become 
available for allocation in any fiscal 
yean or 

(2) Grant amounts cannot be 
reallocated to a State under 5 576.61. 

(b) Grantees. HUD will reallocate the 
amounts that a State referred to in 
paragraph (a) of this section would have 
received, first, to formula cities and 
counties located in the State that 
demonstrate extraordinary need or large 
numbers of homeless individuals and if 
grant amounts remain, then to other 
States and Territories that meet this 
criterion. HUD will make available the 
amounts that a Territory under 
paragraph (a)(1) of this section would 
have received to other Territories that 


demonstrate extraordinary need or large 
numbers of homeless individuals. 

(c) Notification of fund availability. 
HUD will make reallocations to States 
under this section by direct notification 
or Federal Register Notice that will set 
forth the terms and conditions under 
which grant amounts under this section 
are to be reallocated and grant awards 
made. In the case of reallocations to 
Territories, the responsible HUD field 
office will promptly notify each 
Territory of any reallocation amounts 
under this section, and indicate the 
terms and conditions under which 
reallocation amounts are to be made 
available and grant awards made. 

(d) Eligibility for reallocation 
amounts. In order to receive reallocation 
amounts under this section, the formula 
city or county, or State or Territory, 
must: 

(1) Submit an amendment to its 
application for that fiscal year for the 
reallocation amounts it wishes to 
receive. The amendment must meet: 

(1) To the extent necessary, the 
requirements of 5 576.51(b) and 

(ii) Such additional requirements as 
HUD may specify in the notification 
under paragraph (c) of this section. 

Amendments are subject to 
environmental review under § 570.52. 

The amendment must be submitted to 
the responsible HUD field office no later 
than 30 days after such notification is 
given. 

(2) Execute a grant agreement with 
HUD to receive grant amounts allocated 
under 5 578.43 or § 57&45 (as 
appropriate) for the fiscal year for which 
the amounts to be reallocated were 
initially made available. 

(e) Review and approval. (1) Section 
576.53 (except paragraph (e)j, and such 
additional requirements as HUD may 
specify in the notification under 
paragraph (c) of this section, govern the 
review and approval of application 
amendments under this section. HUD 
will rank the amendments and make 
grant awards under this section on the 
basis of the following factors: 

(1) The nature and extent of the unmet 
homeless need within the jurisdiction in 
which the grant amounts will be used; 

(ii) The extent to which the proposed 
activities address this need; and 

(iii) The ability of the grantee to carry 
out the proposed activities promptly. 

(2) HUD will endeavor to make grant 
awards within 30 days of the application 
amendment deadline, or as soon 
thereafter as practicable. 

(f) Grant amounts. HUD may make a 
grant award for less than the amount 
applied for or for fewer than all of the 
activities identified in the application 







amendment, based on competing 

demand for grant amounts and the 
extent to which the respective activities 
address the needs o # f the homeless. 

(g) Deadlines for using reallocated 
grant amounts. Section 576.55 governs 
the use of amounts reallocated under 
this section. 

fh) Amounts that are not reallocated. 
Any grant amounts that are not 
reallocated under this section, or that 
are reallocated, but are unused, will be 
reallocated under 9 576.67(d). Any 
amounts that are reallocated, but are 
returned, will be reallocated under 
5 576.67(c). 


5 578.87 Reallocation of grant amounts; 
returned or unused amounts. 


(a) General. From time to time. HUD 
will reallocate emergency shelter grant 
amounts that are returned or unused, as 
those terms are defined in paragraph (f) 
of this section. HUD will make 
reallocations under this section by 
direct notification or Federal Register 
Notice that will set forth the terms and 
conditions under which the grant 
amounts are to be reallocated and grant 
awards are to be made. 

(b) FEMA boards. HUD may use State 
and local boards established under the 
Emergency Food and Shelter Program 
administered by the Federal Emergency 
Management Agency, as a resource to 
identify potential applicants for 
reallocated grant amounts. 


(c) Reallocation—returned grant 
amounts. (1) States and formula cities 
and counties. HUD will endeavor to 
reallocate returned emergency shelter 
grant amounts that were initially 
allocated under S 576.43 to a State or a 
formula city or county, for use within the 
same jurisdiction. Reallocation of these 
grant amounts is subject to the following 
requirements; 

(i) Returned grant amounts that were 
allocated to a State will be made 
available (A) first, to units of general 
ocal government within the State and 
(B) if grant amounts remain, then to 
other States. 


(n) Returned grant amounts that wen 
allocated to a formula city or county wi 
be made available: 

(A) First, for use in the city or county 
to units of general local government the 
are authorized under applicable law to 
cany out activities serving the homeles 
in the jurisdiction; 

, If grant amounts remain, then to 
located 6 ^ WHiCh thC City ° r C ° Unty i8 


(C) If grant amounts remain, to units 
oi general local government in the State; 


Sta?es tf8rant amount8 remain » to other 


(2) Territories. Returned grant 
amounts that were allocated to a 
Territory will be made available first, to 
other Territories and if grant amounts 
remain, then to States. 

(3) Further reallocation: States, 
formula cities and counties, and 
Territories. Any grant amounts that: 

(i) Remain after applying the 
preceding provisions of this paragraph 

(c) , or 

(ii) Are returned to HUD after 
reallocation under such provisions, will 
be further reallocated under paragraph 

(d) of this section. 

(4) Other grantees. Returned* grant 
amounts that were initially made 
available to private nonprofit 
organizations, units of general local 
government and States under paragraph 
(d) of this section will be made available 
under that paragraph. 

(5) The responsible HUD field office 
will announce the availability of 
returned grant amounts. The 
announcement will establish deadlines 
for submitting applications, and will set 
out other terms and conditions relating 
to grant awards, consistent with this 
part. The announcement will specify the 
application documents to be submitted, 
which include: 

(i) A Standard Form 424; 

(ii) Certifications required at 
S 576.51(b)(2)(v); and 

(iii) Other certifications and 
assurances similar to those required 
from a formula city or county, or a 
Territory, under 9 $ 576.51(b)(2). 

(6) The responsible HUD field office 
may establish maximum grant amounts, 
considering the grant amounts available, 
and will rank the applications using the 
criteria in paragraph (e) of this section. 

(7) HUD may make a grant award for 
less than the amount applied for or for 
fewer than all of the activities identified 
in the application, based on competing 
demands for grant amounts and the 
extent to which the respective activities 
address the needs of the homeless. 

(8) HUD will endeavor to make grant 
awards within 30 days of the application 
deadline or as soon thereafter as 
practicable. 

(9) Grants awarded under this section 
are subject to environmental review 
under $ 576.52. 

(d) Reallocation — unused grant 
amounts. Unused grant amounts will be 
available, in HUD’s discretion, for 
reallocation from time to time to: 

(1) Units of general local government 
and States demonstrating extraordinary 
need or large numbers of homeless 
individuals; and 

(2) Private nonprofit organizations 
providing assistance to the homeless. 


(e) Selection criteria. HUD will award 
grants under paragraphs (c) and (d) of 
this section based on consideration of 
the following criteria: 

(1) The nature and extent of the unmet 
homeless need within the jurisdiction in 
which the grant amounts will be used; 

(2) The extent to which the proposed 
activities address this need; and 

(3) The ability of the grantee to carry 
out the proposed activities promptly. 

(f) When grant amounts are returned 
or unused. (1) For purposes of this 
section, emergency shelter grant 
amounts are considered "returned" 
when they become available for 
reallocation because a grantee does not 
execute a grant agreement with HUD for 
them, e.g.. when a grantee for which an 
allocation is made under 5 576.43 or 

§ 576.45 fails to meet the application 
deadlines under $ 576.51(a), or has its 
application disapproved under 
9 576.53(b), or approved with a reduced 
grant amount in accordance with 
9 576.89. 

(2) For purposes of this section, 
emergency shelter grant amounts are 
considered "unused" (i.e. Federal 
deobligation) when they become 
available for reallocation by HUD after 
a grantee has executed a grant 
agreement with HUD for them: e.g.. 
where: 

(i) A State fails to make its grant 
amounts available to State recipients 
within the time period specified in 

9 576.55(a)(1); 

(ii) A formula city or county fails to 
obligate grant amounts within the time 
specified in 9 576.55(b); 

(iii) A State recaptures grant amounts 
from a State recipient and makes them 
available to HUD as provided in 

9 576.55(c)(2); 

(iv) Grant amounts become available 
as a result of imposition of a sanction 
(other than a reduction of grant 
amounts) under 9 576.89 or the close-out 
of a grant; or 

(v) A grantee referred to in paragraph 
fb) of this section fails to obligate grant 
amounts within the time period 
specified in its grant agreement. 

Amounts that remain after 
reallocation under 9 576.63 or 9 576.67(c) 
are considered unused for purposes of 
this section. 

Subpart G—Program Requirements 
9 578.71 Matching funds. 

(a) General. Each grantee must match 
the funding provided by HUD under this 
Part with an equal amount of funds from 
sources other than under this part. 

These funds must be provided after the 
date of the grant award to the grantee. 
Funds used to match a previous ESG 
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grant may not be used to match a . 
subsequent grant award under this part. 
A grantee may comply with this 
requirement by providing the 
supplemental funds itself, or through 
supplemental funds or voluntary efforts 
provided by any State recipient or 
nonprofit recipient (as appropriate). 

(b) Calculating the matching amount 
In calculating the amount of matching 
funds, there may be included the value 
of any donated material or building; the 
value of any lease on a building; any 
salary paid to staff of the grantee or to 
any State recipient or nonprofit recipient 
(as appropriate) in carrying out the 
emergency shelter program; and the time 
and services contributed by volunteers 
to carry out the emergency shelter 
program, determined at the rate of $5 
per hour. For purposes of this paragraph 
(b), the grantee will determine the value 
of any donated material or building, or 
any lease, using any method reasonably 
calculated to establish a fair market 
value. 

§ 576.73 Use as an emergency shelter. 

(a)(1) General Any building for which 
emergency shelter grant amounts are 
used for one or more eligible activities 
described in § 570.21(a)(1) must be 
maintained as a shelter for the homeless 
for not less than a three-year period or, 
if the grant amounts are used for major 
rehabilitation or conversion of the 
building, for not less than a 10-year 
period. 

(2) (i) Any building for which 
emergency shelter grant amounts are 
used for eligible activities described in 
S 578.21 (a)(2) or (a)(3) must be 
maintained as a shelter for the homeless 
for the period during which such 
assistance is provided. A substitute site 
or shelter may be used during this 
period, so long os the same general 
population is served. 

(ii) For purposes of this section, the 
term “same general population" means 
either the same types of homeless 
persons originally served with ESG 
assistance (i.e. battered spouses, 
runaway children, families, or mentally 
ill individuals) or persons in the same 
geographic area. 

(3) Using emergency shelter grant 
amounts for homeless prevention 
activities under § 570.21(a)(4) does not 
trigger any period of use requirements. 

(b) Calculating the applicable period 
The three- and 10-year periods referred 
to in paragraph (a) of this section begin 
to run: 

(1) In the case of a building that was 
not operated as an emergency shelter 
for the homeless before receipt of grant 
amounts under this part, on the date of 


initial occupancy as an emergency 
shelter for the homeless. 

(2) In the case of a building that was 
operated as an emergency shelter before 
receipt of grant amounts under this part, 
on the date that grant amounts are first 
obligated for the shelter. 

§ 576.75 Building standards. 

Any building for which emergency 
shelter grant amounts are used for 
renovation, conversion, or major 
rehabilitation must meet local 
government safety and sanitation 
standards. 

8 576.77 Assistance to the homeless. 

Homeless individuals and families 
must be given assistance in obtaining: 

(a) Appropriate supportive services, 
including permanent housing, medical 
health treatment, mental health 
treatment, counseling, supervision, and 
other services essential for achieving 
independent living; and 

(b) Other Federal, State, local, and 
private assistance available for such 
individuals. 

8 576.79 Other Federal requirements. 

Use of emergency shelter grant 
amounts must comply with the following 
additional requirements: 

(a) Nondiscrimination and Equal 
Opportunity. (1) The requirements of the 
Fair Housing Act (42 U.S.C. 3601-20) and 
implementing regulations at 24 CFR part 
100; Executive Order 11003 and 
implementing regulations at 24 CFR part 
107; and title VI of the Civil Rights Act 
of 1904 (42 U.S.C. 2000d-2000d-4) and 
implementing regulations issued at 24 
CFR part 1; 

(2) The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975 (42 
U.S.C 6101-07) and implementing 
regulations at 24 CFR part 140 and the 
prohibitions against discrimination 
against otherwise qualified individuals 
with handicaps under section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C 
794) and implementing regulations at 24 
CFR part 8. For purposes of the 
emergency shelter grants program, the 
term "dwelling units" in 24 CFR part 8 
shall include sleeping accommodations. 

(3) The requirements of Executive 
Order 11240 and the regulations issued 
under the Order at 41 CFR chapter 60; 

(4) The requirements of section 3 of 
the Housing and Urban Development 
Act of 1968.12 U.S.C. 1701u (see 

{ 570.607(b) of this chapter); 

(5) The requirements of Executive 
Orders 11625, 12432, and 1213a 
Consistent with HUD’a responsibilities 
under these Orders, the grantee must 
make efforts to encourage the use of 


minority and women's business 
enterprises in connection with activities 
funded under this part; and 

(6) The requirement that the grantee 
(or in the case of States, the State 
recipient) make known that use of the 
facilities and services is available to all 
on a nondiscriminatory basis. Where the 
procedures that a grantee or recipient 
intends to use to make known the 
availability of such facilities and 
services are unlikely to reach persona 
with handicaps or persons of any 
particular race, color, religion, sex, age 
or national origin within their service 
area who may qualify for them, the 
recipient or grantee must establish 
additional procedures that will ensure 
that these persons are made aware of 
the facilities and services. Grantees and 
recipients must also adopt and 
implement procedures designed to make 
available to interested persons 
information concerning the existence 
and location of services and facilities 
that are accessible to persons with a 
handicap. 

(b) Applicability of OMB Circulars . 1 
The policies, guidelines, and 
requirements of 24 CFR part 85 (codified 
pursuant to OMB Circular No. A-102) 
and OMB Circular No. A-87. as they 
relate to the acceptance and use of 
emergency shelter grant amounts by 
States and units of general local 
government, and Nos. A-110 and A-122 
as they relate to the acceptance and use 
of emergency shelter grant amounts by 
private nonprofit organizations. 

(c) Lead-based paint The 
requirements, as applicable, of the Lead- 
Based Paint Poisoning Prevention Act 
(42 U.S.C. 4821-4840) and implementing 
regulations at 24 CFR part 35. In 
addition, the grantee (or in the case of 
States, the State recipient) must also 
meet the following requirements relating 
to inspection and abatement of defective 
lead-based paint surfaces: 

(1) Treatment of defective paint 
surfaces must be performed before final 
inspection and approval of the 
renovation, rehabilitation or conversion 
activity under this part; and 

(2) Appropriate action must be taken 
to protect shelter occupants from the 
hazards associated with lead-based 
paint abatement procedures. 

(d) Conflicts of interest In addition to 
the conflict of interest requirements in 
OMB Circulars A-102 and A-110, no 
person— 


1 OMB Circular* referenced in Ihl* section are 
available at the Entitlement Citie* Division. Room 
7282, Department of Housing and Urban 
Development. 451 Seventh Street, SW.. Washington, 
DC 2041 a 
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(1) (i) Who i9 an employee, agent, 
consultant, officer, or elected or 
appointed official of the grantee, State 
recipient, or nonprofit recipient (or of 
any designated public agency) that 
receives emergency shelter grant 
amounts and (ii) who exercises or has 
exercised any functions or 
responsibilities with respect to assisted 
activities, or 

(2) Who is in a position to participate 
in a decisionmaking process or gain 
inside information with regard to such 
activities, may obtain a personal or 
financial interest or benefit from the 
activity, or have an interest in any 
contract, subcontract, or agreement with 
respect thereto, or the proceeds 
thereunder, either for him or herself or 
for those with whom he or she has 
family or business ties, during his or her 
tenure, or for one year thereafter. HUD 
may grant an exception to this exclusion 
as provided in 5 570.611 (d) and (e) of 
this chapter. 

(e) Use of debarred, suspended, or 
ineligible contractors . The provisions of 
24 CFR part 24 relating to the 
employment, engagement of services, 
awarding of contracts, or funding of any 
contractors or subcontractors during any 
period of debarment, suspension, or 
placement in ineligibility status are 
applicable to grantees and recipients 
under this part. 

(f) Flood insurance. No site proposed 
on which renovation, major 
rehabilitation, or conversion of a 
building is to be assisted under this part, 
other than by grant amounts allocated to 
States under § 576.43, may be located in 
an area that has been identified by the 
Federal Emergency Management 
Agency (FEMA) as having special flood 
hazards, unless 

(1) (i) The community in which the 
area is situated is participating in the 
National Flood Insurance Program and 
the regulations thereunder (44 CFR Parts 
59 through 79) or 

(ii) Less than a year has passed since 
FEMA notification regarding such 
hazards; and 

(2) The grantee will ensure that flood 
insurance on the structure is obtained in 
compliance with section 102(a) of the 
Flood Disaster Production Act of 1973 
[42U.S.C. 4001 etseq.]. 

(g) Coastal barriers. In accordance 
with the Coastal Barrier Resources Act, 

® j3501, no financial assistance 
under this part may be made available 
within the Coastal Barrier Resources 
System. 

(h) Drug Free Workplace Act of 1968. 
tach grantee is required to certify that it 
(and its recipients) will maintain a drug- 
nee workplace in accordance with the 


requirements of 24 CFR part 24, subpart 

(i) Audit The financial management 
system used by a State or unit of general 
local government that is a grantee or 
State recipient must provide for audits 
in accordance with 24 CFR part 44. A 
private nonprofit organization is subject 
to the audit requirements of OMB 
Ciicular A-110. 

(j) Intergovernmental review. The 
requirements of Executive Order 12372 
and the regulations issued under the 
order at 24 CFR part 52, to the extent 
provided by Federal Register notice in 
accordance with 24 CFR 52.3. 

8 576.80 Relocation and acquisition. 

(a) Minimizing displacement 
Consistent with the other goals and 
objectives of this Part, grantees and 
recipients must assure that they have 
taken all reasonable steps to minimize 
the displacement of persons (families, 
individuals, businesses, nonprofit 
organizations, and farms) as a result of a 
project assisted under this Part. 

(b) Relocation assistance for 
displaced persons. A displaced person 
(defined in paragraph (f)(1) of this 
section) must be provided relocation 
assistance at Hie levels described in, 
and in accordance with, 49 CFR part 24, 
which contains the government-wide 
regulations implementing the Uniform 
Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(URA) (42 U.S.C. 4601-4655). 

(c) Real property acquisition 
requirements. The acquisition of real 
property for a project is subject to the 
URA and the requirements described in 
49 CFR part 24, subpart B. 

(d) Responsibility of grantees and 
recipients. Each grantee and recipient 
must assure that it will comply with the 
URA, the regulations at 49 CFR part 24, 
and the requirements of this section. The 
cost of assistance required by this 
section may be paid from local public 
funds, funds provided in accordance 
with this part, or funds available from 
other sources. 

(e) Appeals. A person who disagrees 
with the grantee’s or recipient's 
determination concerning a payment or 
other assistance required by this section 
may file a written appeal of that 
determination with the grantee or 
recipient. The appeal procedures to be 
followed are described in 49 CFR 24.10. 

(f) Definition .— (1) Displaced person. 

(i) The term “displaced person" means a 
person (family, individual, business, 
nonprofit organization, or farm) that 
moves from real property, or moves 
personal property from real property, 
permanently and involuntarily, as a 
direct result of acquisition, 


rehabilitation, or demolition for a 
project assisted under this Part. 
Permanent, involuntary moves for an 
assisted project include: 

(A) A permanent move from the real 
property (building or complex) following 
notice by the grantee, recipient or 
property owner to move permanently 
from the property, if the move occurs on 
or after the date that the grantee or 
recipient submits to HUD an application 
for assistance that is later approved and 
funded; 

(B) A permanent move from the real 
property that occurs before the 
submission of the application to HUD, if 
the grantee, recipient or HUD 
determines that the displacement 
resulted directly from acquisition, 
rehabilitation, or demolition for the 
project, or 

(C) A permanent move from the real 
property by a tenant-occupant of a 
dwelling unit that occurs after the 
execution of the agreement between the 
recipient and HUD if: 

(7) The tenant has not been provided 
a reasonable opportunity to lease and 
occupy a suitable, decent, safe and 
sanitary dwelling in the same building/ 
complex following the completion of the 
project at a rent, including estimated 
average utility costs, that does not 
exceed the greater of the tenant's rent 
and estimated average utility costs 
before the initiation of negotiations, or 
30 percent of gross household income; or 

[2] The tenant has been required to 
relocate temporarily but the tenant is 
not offered payment for all reasonable 
out-of-pocket expenses incurred in 
connection with the temporary 
relocation or other conditions of the 
temporary relocation are not 
reasonable, and the tenant does not 
return to the building/complex; or 

(5) The tenant is required to move to 
another unit in the same building/ 
complex but is not offered 
reimbursement for all reasonable out-of- 
pocket expenses incurred in connection 
with the move. 

(ii) A person does not qualify as a 
“displaced person" if: 

(A) The person has been evicted for 
cause based upon a serious or repeated 
violation of material terms of the lease 
or occupancy agreement and HUD 
determines that the eviction was not 
undertaken for the purpose of evading 
the obligation to provide relocation 
assistance; 

(B) The person moved into the 
property after the submission of the 
application and, before commencing 
occupancy, received written notice of 
the expected displacement; 
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(C) The person Is Ineligible under 49 
CFR 24.2(g)(2); or 

(D) HUD determines that the person 
was not displaced as a direct result of 
acquisition, rehabilitation, or demolition 
for the project. 

(iii) The grantee or recipient may, at 
any time, request a HUD determination 
of whether a displacement is or would 
be covered under this section. 

(2) Initiation of negotiations. For 
purposes of determining the type of 
replacement housing payment to be 
made to a residential tenant displaced 
asa direct result of privately undertaken 
rehabilitation, demolition, or acquisition 
of the real property, the term “initiation 
of negotiations’* means the execution of 
the agreement between the grantee and 
HUD. 

Subpart H—Grant Administration 

§ 576.81 Responsibility for grant 
administration. 

Grantees are responsible for ensuring 
that emergency shelter grant amounts 
are administered in accordance with the 
requirements of this part and other 
applicable laws. In the case of States 
making grant amounts available to State 
recipients, and in the case of units of 
general local government distributing 
grant amounts to nonprofit recipients, 
the States and the units of local 
government are responsible for ensuring 
that their respective recipients carry out 
the recipients’ emergency shelter grant 
programs in compliance with all 
applicable requirements. 

5 576.83 Method of payment 

Payments are made to a grantee upon 
its request after the grant agreement has 
been fully executed, and may include a 
working capital advance for 30 days* 
cash needs or an advance of $5,000, 
whichever is greater. Thereafter, the 
grantee will be reimbursed for the 
amount of its actual cash disbursements. 
If a grantee requests a working capital 
advance, it must base the request on a 
realistic, firm estimate of the amounts 
required to be disbursed over the 30-day 
period in payment of eligible activity 
costs. Payments with respect to grants 
of $120,000, or more, will be made by 
letter of credit, if the grantee meets the 
requirements of 24 CFR 85.21. 


5 576.85 Performance reports. 

(a) Interim performance report—{ 1) 
Timing of report (i) A formula city or 
county, or Territory, must submit its 
interim performance report to HUD no 
later than 30 days after the end of the 
180-day period allowed for the 
obligation of grant amounts under 
5 570.55(b), or 30 days after the date 
when all grant amounts are obligated, 
whichever comes first. 

(ii) A State must submit its interim 
performance report not later than 30 
days from the date of the State’s 
distribution of funds to its State 
recipients; except that where the 
responsible field office grants a State an 
extension of the 65-day deadline for 
making available its grant funds under 

§ 576.55(a)(1) a corresponding extension 
for filing of the interim report will 
automatically be granted. 

(iii) A grantee referred to in { 576.67, 
“Reallocation of funds,” must submit its 
interim performance report to HUD 
within the period specified in its grant 
agreement 

(2) Report content (i) In the case of a 
grantee other than a State, the interim 
performance report must contain 
information on the amount of funds 
obligated for each of the four categories 
of efigible activities described in 

5 576.21(a) (1), (2). (3), and (4). 

(ii) A State interim performance report 
must provide this information for each 
State recipient. 

(3) Matching funds certification. A 
State must submit with its interim 
performance report the matching funds 
certification required by 

S 570.51(b)(2)(ii). 

(b) Annual performance report —(1) 
Report content A grantee other than a 
State must provide HUD with an annual 
performance report on the obligation 
and expenditure of funds for each of the 
four categories of eligible activities 
described in $ 576.21(a) (1), (2), (3), and 

(4). A State must provide this 
information for each State recipient. 

(2) Timing of report The initial annual 
performance report is required for the 
period ending December 31 following 
the submission of the interim report, and 
is due no later than 30 days after 
December 31. A grantee must continue 
to submit this report annually until all 
emergency shelter grant amounts are 
reported as expended, except that the 
final report is to be submitted 90 days 


after all ESG funds are expended and all 
activities are completed. 

} 576.87 Recordkeeping. 

Each grantee must ensure that records 
are maintained for a three-year period to 
document compliance with the 
provisions of this part. 

f 576.69 Sanctions. 

(a) HUD sanctions . If HUD determines 
that a grantee is not complying with the 
requirements of this part or of other 
applicable Federal law, HUD may (in 
addition to any remedies that may 
otherwise be available) take any of the 
following sanctions, as appropriate: 

(1) Issue a warning letter that further 
failure to comply with such 
requirements will result in a more 
serious sanction; 

(2) Condition a future grant; 

(3) Direct the grantee to stop the 
incurring of costs with grant amounts; 

(4) Require that some or all of the 
grant amounts be remitted to HUD; 

(5) Reduce the level of funds the 
grantee would otherwise be entitled to 
receive; or 

(6) Elect not to provide future grant 
funds to the grantee until appropriate 
actions are taken to ensure compliance. 

(b) State sanctions . If a State 
determines that a State recipient is not 
complying with the requirements of this 
part or other applicable Federal laws, 
the State must take appropriate actions, 
which may include the actions described 
in paragraph (a) of this section. Any 
grant amounts that become available to 
a State as a result of a sanction under 
this section must, at the option of the 
State, be made available (as soon as 
practicable) to other nonprofit 
organizations or units of general local 
government located in the State for use 
within the time periods specified in 

i 576.55(a)(2), or to HUD for reallocation 
under S 576.67(d). 

(c) Reallocations. Any grant amounts 
that become available to HUD as a 
result of the imposition of a sanction 
under this section will be reallocated 
under § 576.67(d). 

Dated: October 26.1989. 

Anna Kondratas, 

Assistant Secretary for Community Planning 
and De velopmen t 

[FR Doc. 89-26112 Filed 11-6-89; 8:45 am) 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and Development 

24 CFR Part 579 

(Docket No. R-89-1435; FR-2585-F-03J 
RIN 2506-AA97 

Supplemental Assistance for Facilities 
to Assist the Homeless (SAFAH) 

agency: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Final rule. 

Summary: This rule makes final the 
guidelines for the Supplemental 
Assistance for Facilities to Assist the 
Homeless (SAFAH) program, which 
were published for effect on October 19. 
1987 (52 FR 38680), and amended by 
Notice, for immediate effect, on January 
11.1989 (54 FR 1006). The SAFAH 
program was authorized by the Stewart 
B. McKinney Homeless Assistance Act 
(Pub. L 100-77, approved July 22,1987), 
as amended by the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1988 (Pub. L 100-628, approved 
November 7,1988). The Final rule will be 
codified at 24 CFR part 579. 

EFFECTIVE DATE: Under section 7(o)(3) of 
the Department of Housing and Urban 
Development Act (42 U.S.C. 3535(o)(3)), 
this Final rule cannot become effective 
until after the First period of 30 calendar 
days of continuous session of Congress 
which occurs after the date of the 
regulation’s publication. HUD will 
publish a notice of the effective date of 
this rule following expiration of the 30- 
session-day waiting period. Whether or 
not the statutory waiting period has 
expired, this rule will not become 
effective until HUD’s separate notice is 
published announcing a specific 
effective date. 

FOR FURTHER INFORMATION CONTACT: 

James Forsberg, Department of Housing 
and Urban Development, Room 7228, 451 
Seventh Street SW., Washington, DC 
20410, telephone (202) 755-6300. Hearing 
or speech-impaired individuals may call 
the TDD number (202) 755-5965. (These 
numbers are not toll-free.) 
SUPPLEMENTARY INFORMATION: The 
information collection requirements 
contained in this rule have been 
submitted to the Office of Management 
and Budget (OMB) for review under the 
Paperwork Reduction Act of 1980. 
Expedited review has been requested by 
December 7,1989. so that the 
application process described in this 
rule may be carried out following OMB 
approval of the necessary collections of 
information. 


Pending approval of these collections 
of information by OMB and the 
assignment of an OMB control number, 
no person may be subjected to a penalty 
for failure to comply with these 
information collection requirements. The 
OMB control number, when assigned, 
will be announced by separate notice in 
the Federal Register, at the same time 
that the rule’s effective date is 
published. 

Public reporting burden for this 
collection of information is estimated to 
include the time for reviewing the 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Information on the estimated public 
reporting burden is provided under the 
Preamble heading, Other Matters. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, by 
no later than December 7,1989 to the 
Department of Housing and Urban 
Development, Rules Docket Clerk, 451 
Seventh Street SW., Room 10276, 
Washington, DC 20410: and to the Office 
of Information and Regulatory Affairs. 
Office of Management and Budget. 
Washington, DC 20503. 

I. Background 

The SAFAH program was authorized 
in 1987 by subtitle D, title IV of the 
Stewart B. McKinney Homeless 
Assistance Act (42 U.S.C. 11391-11394) 
(McKinney Act) to provide (1) 
comprehensive assistance for 
particularly innovative programs for, or 
alternative methods of, meeting the 
immediate and long-term needs of the 
homeless and (2) assistance to cover the 
costs in excess of assistance provided 
under the Emergency Shelter Grants and 
Supportive Housing Demonstration 
programs. HUD issued program 
guidelines for SAFAH. together with a 
Notice of Funds Availability, on October 
19,1987 (52 FR 38880). 

The program guidelines were 
amended by a Notice, for immediate 
effect, on January 11,1989 (54 FR 1006), 
which Implemented amendments to the 
program made by the Stewart B. 
McKinney Homeless Assistance 
Amendments Act of 1988 (Pub. L 100- 
628, approved November 7.1988) (1988 
Amendment Act). The 1988 
Amendments Act required that HUD 
publish a final rule for the program 
within 12 months from the date of 
enactment of the Act. HUD invited 
public comments on the program 
amendments announced in the January, 
1989 Notice, as well as on the guidelines 


issued in October, 1987, for 
consideration in the final rule. 

This final rule responds to the public 
comments received by HUD after 
publication of the January Notice and to 
comments from homeless service 
providers made to HUD staff at 
meetings around the country. The rule 
also reflects the Secretary’s priority to 
end the tragedy of homelessness by 
simplifying the application and selection 
processes. Some changes are made in 
the final rule in an effort to make the 
SAFAH program as consistent as 
possible with other HUD programs that 
serve the homeless, such as the 
Emergency Shelter Grants and 
Supportive Housing Demonstration 
programs. These programs have all been 
combined under die Office of the 
Assistant Secretary for Community 
Planning and Development, and will be 
similar in policy, organization, and 
administration. 

II. Public Comments 

HUD received written comments from 
a local government agency and a private 
nonprofit organization. Their comments 
focused on the following areas: 

Environmental Review Procedures 
(§579.220) 

The local government agency 
commented on the change, announced in 
the January Notice, that requires States, 
metropolitan cities, urban counties, and 
other units of general local government 
to assume responsibility for the 
environmental review. The commenter 
believes that HUD’s environmental 
review procedures in 24 CFR part 58. for 
which HUD requires the applicants 
described above to assume 
responsibility, are too time-consuming 
and strict, causing delays in beginning 
construction. The commenter thought 
that there should be a provision for a 
waiver of compliance with HUD 
procedures for applicants that are 
subject to other state and local 
environmental review requirements. 

Section 482 oMhe 1988 Amendments 
Act provides that the regulations and 
procedures applicable under section 
104(g) of the Housing and Community 
Development Act of 1974 are to be 
applied to all programs under title IV of 
the McKinney Act. Section 104(g) 
authorizes HUD to assign the Federal 
environmental review responsibilities to 
grantees deemed to have the legal 
capacity for environmental review 
(States, metropolitan cities, urban 
counties, and other units of general local 
government) and to define how the 
responsibilities are to be performed. The 
regulations at 24 CFR part 58 describe 
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the requirements for grantees that 
assume the responsibilities. 

The 1988 Amendments Act recognizes 
that the objectives of the programs are 
best served by a consolidation of 
environmental review responsibilities at 
the applicant level. Many applicants 
seek funding under more than one 
McKinney Act program, and a single 
environmental review should often 
suffice for those applicants. According 
to the Report of the House Committee on 
Banking, Finance and Urban Affairs, the 
intent of section 482 of the 1988 
Amendments Act was to expedite the 
consideration of applications. However, 
the Report states that the Committee 
expects all applicants to adhere to all 
requirements of the National 
Environmental Policy Act (NEPA) and 
that "this amendment does not lessen 
any requirement for any project to 
comply with the NEPA standards.” (See 
H.R. Rep. No. 100-718, part II, 100th 
Cong., 2d Sess. 39 (1988).) 

The requirements of statutes. 

Executive Orders, and the regulations of 
oversight agencies that are imposed on 
applicants through part 58 cannot be 
waived. Requirements arising out of a 
statute or Executive Order do not allow 
for waivers. Those that are regulatory, 
/.a., the Council on Environmental 
Quality NEPA regulations (40 CFR parts 
1500-1508) and the Advisory Council on 
Historic Preservation regulations (38 
CFR part 800), make some provision for 
“emergencies.” but these are for 
conditions more extreme than a concern 
for processing delays. Compliance with 
the review processes and time periods 
under the authorities listed in 24 CFR 
58.5 is mandatory—whether 
responsibility for review is assigned to 
the applicant under section 104(g) or 
retained and exercised by HUD under 24 
CFR part 50. In addition, HUD has no 
legislative authority to allow the 
applicability of State or local 
environmental requirements to 
substitute for the Federal requirements. 

In $ 579.220(b)(3), the final rule 
clarifies that applicants assuming 
responsibility for environmental reviews 
may arrange for local governments, with 
the appropriate technical capability, to 
conduct the technical review, as long as 
the applicants still retain all legal 
responsibilities, i.e., independently 
evaluate information submitted and 
assume responsibility for its accuracy, 
scope, and content, and carry out any 
mitigation measures called for by the 
review. Applicants may also adopt prior 
reviews conducted by HUD or another 
governmental entity if the reviews 
adequately address the assisted projects 
and meet the particular requirements of 


the Federal environmental law or 
authority under which they would be 
adopted, and only under certain 
conditions [e.g. t a determination that no 
environmentally significant changes 
have occurred since the review was 
done). 

The nonprofit organization 
commented that SAFAH procedures 
with respect to projects or activities on 
historical sites should be revised to 
conform with the Supportive Housing 
requirements. The SAFAH guidelines 
required that applications include a 
determination from the State Historic 
Preservation Officer (SHPO). In 
contrast, the Supportive Housing 
program permitted an applicant to 
submit a copy of its request to the SHPO 
and to forward the SHPO’s 
determination upon availability. (The 
Supportive Housing rule did not address 
the issue of historic preservation 
specifically; rather, this particular 
requirement was in the application 
package.) 

HUD agrees that the two programs 
should be consistent and has deleted 
from the final rule the requirement that 
applicants submit the SHPO's 
determination with their applications. 
This deletion does not change the 
requirement that a determination from 
the SHPO is necessary, but recognizes 
that the identification of historic 
properties and the issue of the effect of 
the proposed project on the properties is 
a part of the environmental review 
process. In cases where HUD conducts 
the review (5 579.220(b)(1)), it is HUD’a 
responsibility to identify historic 
properties and address effects on them; 
and where the applicant conducts the 
review (5 579.220(b)(2)), it is the 
applicant’s responsibility. (The same 
rule will apply to the Supportive 
Housing Demonstration program.) 

Zoning Requirements 

The nonprofit organization 
commented that, under the SAFAH 
guidelines, an applicant has to project in 
its application that proposed zoning 
actions would be completed within 30 
days following selection for funding, 
while under the Supportive Housing 
regulations, the period of time is four 
months. The commenter believed that 
the two programs should be consistent. 
HUD agrees and has changed the 
SAFAH rule to match the Supportive 
Housing rule. 

A SAFAH applicant will be required 
to submit with the application a written 
statement from the unit of general local 
government in which the project is 
proposed to be located (or other 
evidence satisfactory to HUD) that the 
use of the site is permissible under 


applicable zoning ordinances and 
regulations; or a statement from the 
applicant describing the proposed 
actions necessary to make the use of the 
site permissible under applicable zoning 
ordinances and regulations, with 
evidence that there is a reasonable basis 
to believe that the proposed zoning 
actions will be completed successfully 
and within four months following 
submission of the application 
(5 579.210(b)(12)). 

Matching Funds 

The nonprofit organization 
commented that SAFAH matching fund 
requirements should be reduced from 50 
percent to 25 percent and that 
applicants should be allowed to include 
other Federal funds, such as Federal 
Emergency Management Agency 
(FEMA) funds, ESG funds, and 
Community Services Block Grants 
(CSBG), in addition to Community 
Development Block Grants (CDBG). 

HUD believes the commenter may be 
confusing the SAFAH program with 
other HUD homeless assistance 
programs, because, there were no 
matching fund requirements under the 
SAFAH program guidelines. The 
guidelines did provide, as does the final 
rule, that HUD will give points toward 
selection if applicants can show an 
ability to leverage other resources 
(5 579.215(b)(3)). HUD believes that the 
extent to which an applicant can show 
funding from other sources 
demonstrates the applicant's capacity to 
carry out the proposed activities in a 
successful manner, community support 
for the applicant's proposed activities, 
and a commitment by the applicant to 
providing for the needs of the homeless. 

HUD will allow the use of CSBG and 
CDBG funds as a source of non-Federal 
funds for the purpose of leveraging, 
since, after they are awarded, CSBG and 
CDBG funds become subject broadly 
speaking, to local (or State) priorities 
and discretion. To allow other 
McKinney Act funds, however, such as 
FEMA or ESG funds, would frustrate the 
intent of the program to stimulate new 
resources for the local efforts. 

The same commenter proposed that 
the fair market value of a facility should 
be considered as an eligible "match.” 
The SAFAH guidelines allowed the fair 
market value of a donated facility as a 
leveraging resource. The final rule 
retains that provision in 
5 579.110(b)(2)(ii). 

The commenter also suggested that 
volunteer time should be valued at 
prevailing wages rather than the 
currently allowed $5 per hour. HUD 
disagrees. First, HUD would have no 
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practical way of verifying such rates, the 
use of which could result in 
unsubstantiated differences in the 
valuation of volunteer services from 
applicant to applicant. Second, HUD 
believes that the legislative history of 
the 1988 Amendments Act indicates 
congressional approval of the $5-per- 
hour value. Section 452 of the 1988 
Amendments Act authorized the value 
of volunteer time and services as 
matching funds for Supportive Housing 
funds, at a rate to be determined by the 
Secretary. The legislative history of this 
provision shows that the House 
Committee on Banking, Finance and 
Urban Affairs authorized volunteer time 
and services to be counted as a source 
of matching funds, because such sources 
were authorized in the ESG program and 
the two programs should be uniform in 
approach. According to the House 
Report, the Committee believed that the 
value of volunteer time and services 
should be calculated "in the same 
manner as in the Emergency Shelter 
Grants Program/’ (H.R. Rep. No, 100- 
718, Part II, 100th Cong., 2d Sess. 38 
(1988).) HUD interprets this to mean that 
Congress intended that the vulue of 
volunteer time and services in the 
Supportive Housing program should be 
calculated at $5 an hour, which is the 
value used for calculating such services 
in the ESG program (24 CFR 576.71(b)). 
HUD believes this also indicates that 
Congress intends for all McKinney Act 
programs to be consistent and, 
therefore, approves the $5-an-hour value 
for the SAFAH program. 

Use of Funds 

The nonprofit organization suggested 
that case management should be 
included among the supportive services 
eligible for funding. Case management is 
not excluded from the definition of 
supportive services in § 579.5, and HUD 
believes the definition is broad enough 
to encompass such services. (Case 
management is specifically included in 
the definition of outpatient services.) 

The commenter also proposed that, 
under comprehensive assistance 
(5 579.100). acquisition advances should 
be available to repay an outstanding 
debt on a loan made to purchase a 
facility, as authorized for the Supportive 
Housing program by section 445 of the 
1988 Amendments Act. HUD disagrees, 
since this type of assistance was 
authorized by a specific statutory 
authorization for the Supportive Housing 
Program. Absent specific statutory 
authorization for SAFAH 
comprehensive assistance, repayment of 
outstanding debts on loans taken out to 
purchase a facility should not be 
available under that category. However, 


advances for repayment of outstanding 
debts on such loans would be eligible 
under the category of assistance in 
excess of ESG or SHD funding 
(5 579.105), since any assistance 
available under those programs would 
be available under SAFAH’s excess 
assistance category. 

The commenter also suggested that, 
under the excess assistance category, 
funding for existing facilities or services 
should be available for current levels of 
operation as well as expansion. In 
§5 577.125(a)(2)(iv) and 578.125(a)(2)(iv). 
the final rule for Supportive Housing 
allows funding for improvements to 
existing facilities, without expansion of 
the program, when such improvements 
are necessary to bring the structures to a 
level that meets applicable State and 
local government health and safety 
standards. This change in the 
Supportive Housing rule will carry over 
to the SAFAH program to the extent that 
an applicant is applying for excess 
assistance for that purpose, since excess 
assistance follows the eligibility 
requirements of either SHD or ESG 
assistance. However, because of the 
nature of the assistance, i.e., 
rehabilitating structures, the only 
assistance available for existing 
structures with no expansion of services 
will be rehabilitation assistance. 
Comprehensive assistance remains 
available for existing facilities only 
when the applicant proposes an 
expansion of the program. 

Funding Levels 

The nonprofit organization suggested 
that caps for moderate rehabilitation 
grants should be raised to $200,000 (or 
$400,000 in high co9t areas), as now 
allowed in the SHD program under the 
1988 Amendments Act. The definition of 
moderate rehabilitation under the 
SAFAH guidelines was based on the 
amount of HUD’s expenditure, which 
was capped at $100,000. This final rule 
contains new definitions of both 
moderate rehabilitation and substantial 
rehabilitation, which are based on the 
extent of rehabilitation to the structure, 
a3 indicated by the comparison between 
the cost of rehabilitation and the fair 
market value of the structure before 
rehabilitation. Rehabilitation of a 
project involving costs of 75 percent or 
less of the value of the structure before 
rehabilitation will be considered 
moderate rehabilitation, and costs in 
excess of 75 percent of the value of the 
structure before rehabilitation will be 
considered substantial. HUD believes 
that basing the definition on the value of 
the rehabilitation to the structure rather 
than on the cost of the rehabilitation is a 


more reasonable interpretation of the 
terms. 

The new definitions used in the 
SAFAH final rule are the same a9 those 
used in the amended final rule for the 
SHD program (24 CFR parts 577 and 
578). However, the SHD rule has a 
$200,000 (or $400,000 in high cost areas) 
statutory limitation on the amount of the 
HUD expenditure. The McKinney Act 
did not limit the amount of assistance 
for the SAFAH program. The SHD 
limitation has not been extended to the 
SAFAH program, because HUD believes 
the congressional intent of the SAFAH 
program is to compensate for 
programmatic rigidities in the ESG and 
SHD programs, such as limitations on 
the amounts of HUD advances or grants. 
(See H.R. Rep. No. 100-174,100th Cong.. 
1st Sess. 81 (1987).) 

III. Other Changes 

Other changes to the final rule have 
been made in response to comments 
from homeless service providers at 
meetings with HUD staff and in an effort 
to make the application and selection 
processes of the SAFAH program more 
consistent with those processes under 
the ESG and SHD programs. 

Definitions (§ 579.5) 

The definition of applicant now 
includes governmental entities, which 
were added as eligible SAFAH 
applicants by a technical amendment to 
section 431 of the McKinney Act by 
section 570(i) of the Housing and 
Community Development Act of 1987 
(Pub. L 100-242, approved Feb. 5,1988). 
HUD will recognize governmental 
entities with general governmental 
powers as well as those with limited or 
special powers as eligible applicants for 
SAFAH funding. 

The definition of handicapped that 
was included in the guidelines has been 
removed. The guidelines definition was 
the same as the definition used in the 
SHD rule. The Department has 
determined that this definition of 
handicapped, while required for the 
SHD program by section 422(2) of the 
McKinney Act. is not required for the 
SAFAH program. 

The definition of operating costs has 
been included in the final rule. 

Operating costs are available in both the 
comprehensive assistance category and 
the excess assistance category. 

Comprehensive Assistance (§ 579.100) 

Operating costs have been added to 
the final rule as an eligible type of 
assistance under the comprehensive 
assistance category. Section 461 of the 
1988 Amendments Act amended section 
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432(a)(2)(A) to authorize comprehensive 
assistance for the operation of facilities 
to assist the homeless. 

Excess Assistance (§ 579.105) 

HUD has revisited the issue of eligible 
applicants for assistance in excess of 
ESG and SHD funding, and has 
concluded that this category of 
assistance should be available only for 
projects that have been approved for 
funding under either the ESG or SHD 
program. The language of section 
432(a)(1) of the McKinney Act, which 
authorizes the excess assistance 
category, states that it is authorized "to 
cover the costs in excess of assistance 
provided under the emergency shelter 
grant program or the supportive housing 
demonstration program." HUD 
interprets this statutory language to 
mean that applicants that have been 
approved for ESG or SHD funding may 
receive supplemental assistance under 
the SAFAH program. 

Location of Projects in Floodplains 
(§ 579.220(e)) 

In the January 11,1989 Notice of 
changes to the SAFAH guidelines, HUD 
announced that section 451 of the 1988 
Amendments Act, which requires that 
flood protection standards for housing 
acquired, rehabilitated, or assisted with 
SHD funds may be no more restrictive 
than those applicable under Executive 
Order 11988, Floodplain Management 
(May 24,1977), would also be applied to 
the SAFAH program. HUD interpreted 
section 451 to mean that, for projects 
located in floodplains, the eight-step 
process of public notification and 
decisionmaking outlined in the U.S. 
Water Resources Council Floodplain 
Management Guidelines (43 FR 6030, 
February 10,1978) must be undertaken 
before any decision is made on the 
environmental acceptability of the 
project site for homeless assistance. 

The eight-step process, which is 
performed during the environmental 
review, applies to all applications for 
projects in a 100-year floodplain and, for 
critical actions (i.e. any activity for 
which even a slight chance of flooding 
would be too great), in a 500-year 
floodplain. HUD defined critical actions 
as those projects intended to serve 
developmentally disabled, chronically 
mentally ill, or mobility impaired 
residents. HUD has reconsidered this 
issue after a comment on the same 
requirement in the permanent housing 
for the handicapped homeless 
component of the SHD program, and is 
revising the SAFAH and SHD Anal rules 
with respect to projects in a 500-year 
floodplain. 


HUD has concluded that the treatment 
of all projects for handicapped persons 
under this program as critical actions is 
overinclusive. Persons with one type of 
handicap may experience no difficulty 
in evacuating a structure or following 
instructions on safety in the event of 
flooding, while persons with another 
type might have varying degrees of 
difficulty. However, because there is an 
insufficient basis at this time for 
differentiating among handicapped 
groups to be served by facilities 
assisting the homeless, the rule will not 
treat SAFAH projects serving the 
developmentally disabled, chronically 
mentally ill, or mobility impaired 
homeless as critical actions. All SAFAH 
projects will be subject to the eight-step 
process only when located in a 100-year 
floodplain, which is the restriction that 
applies to all non-critical actions in 
accordance with Executive Order 11988. 

Limitations on Use of Assistance 
(§579.110) 

Paragraph (c) of $ 579.110, which 
describes the limitations on the use of 
assistance by primarily religious 
organizations, contain provisions 
governing the circumstances under 
which HUD will provide assistance to a 
recipient that is a primarily religious 
organization or a wholly secular 
organization established by a primarily 
religious organization. With one 
exception noted below, these provisions 
are substantially identical to those set 
out in 24 CFR part 570, which consists of 
HUD’s community development block 
grant program (CDBG) entitlement rules. 

Under these provisions, a primarily 
religious organization (or wholly secular 
organization established by a primarily 
religious organization) must agree to 
provide housing and supportive services 
in a manner that is free from religious 
influence. In this connection, the 
provider must (1) not discriminate 
against any employee or applicant for 
employment on the basis of religion and 
not limit employment or give 
employment preference to persons on 
the basis of religion; (2) not discriminate 
against, or limit the provision of housing 
or supportive services, to applicants for 
such housing or services on the basis of 
religion; and (3) provide no religious 
instruction or counseling, conduct no 
religious worship or services, engage in 
no religious proselytizing, or otherwise 
exert no religious influence in the 
provision of housing or supportive 
services. 

As noted, the foregoing principles 
depart in one fashion from the CDBG 
entitlement rule at 24 CFR 570.200(j)(3) 


(53 FR 34416, 34412, Sept. 6.1988), which 
contains an additional restriction that 
the portion of the facility of the 
primarily religious organization used to 
provide funded services "shall contain 
no religious symbols or decorations, 
other than those permanently affixed to 
or part of the structure." 

This policy has been followed for 
several years in connection with CDBG 
and homeless assistance made available 
through primarily religious organization 
providers. The Department has a 
continuing commitment to optimize 
participation by religious providers, 
which have long been in the forefront in 
assisting the homeless and other most 
needy, but in a manner consistent with 
the strictures imposed by the 
Establishment Clause of the First 
Amendment of the United States 
Constitution. After a review of the 
relevant case law, the Department has 
not found any dispositive case 
addressing the provision of government 
assistance to a primarily religious 
organization providing social services in 
a setting where the presence of religious 
symbols or decorations alone 
constitutes a violation of the 
Establishment Clause. The provision in 
question, which was recommended to 
HUD by counsel representing a 
nationally prominent primarily religious 
organization as a protection against 
impermissibly advancing religion, has 
been utilized in the spirit in which it was 
so recommended. However, as noted, 
HUD’s examination of the case law has 
concluded that the excised language 
suggests a degree of control on the 
presence of religious symbols or 
decorations that is not compelled 
thereunder, or is not otherwise intrinsic 
to traditional Constitutional Church/ 
State separation doctrine as pronounced 
by the United States Supreme Court. 
Accordingly, this rule does not include 
the prohibition on religious symbols or 
decorations. Further, an amendment 
removing the quoted text from 
§ 570.200(j)(3)(iv) is being published as a 
final rule in a separate document. 

This change in no way contravenes 
the purpose of the underlying principles 
in these rules, namely, that a primarily 
religious organization, or a wholly 
secular organization established by a 
primarily religious organization, can 
only provide housing and supportive 
services in a manner that is free from 
religious influence, specifically including 
the explicit provisions described above. 

The limitation on the use of assistance 
for administrative costs has been 
expanded to include all grants and 
advances (paragraph (e)). The provision 
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also clarifies that administrative costs 
are those costs associated with 
administering the assistance provided 
by HUD. 

Application and Selection Process 
(Subpart D) 

The program guidelines had separate 
processes, with slightly differing 
requirements, for the two categories of 
assistance available under the SAFAH 
program. The final rule provides for only 
one application process for both 
categories, with no threshold 
requirements. (Many of the former 
threshold requirements in the guidelines 
were retained, but were moved to the 
sections covering application 
requirements, ranking criteria, or 
program requirements.) The ranking 
criteria are also the same for both 
categories. 


Program Requirements (Subpart E) 

The provision in the guidelines to the 
effect that restrictions on the use of 
structures be contained in covenants 
recorded in land records when 
assistance was provided for structures 
has been eliminated from the final rule. 
Comments received from providers of 
housing for the homeless in meetings 
and workshops have convinced HUD 
that this provision is difficult to enforce, 
given the varying laws of jurisdictions. 
The removal of this provision, however, 
is not an indication of a lowered 
commitment on HUD's part to enforce 
the grant agreements in other 
appropriate ways. 

Under the guidelines. HUD w r ou!d not 
fund any applications that would result 
in the temporary or permanent 
displacement of any person or entity. A 
new section has been added with regard 


to relocation assistance to persons who 
are displaced as a result of acquisition, 
rehabilitation, or demolition of a 
structure to be assisted under the 
SAFAH program (§ 579.315). HUD is 
currently amending all its regulations to 
comply with the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act of 1970 and new 
governmentwide implementing 
regulations at 49 CFR part 24. The rule 
now requires recipients to provide 
relocation assistance to displaced 
persons. 

IV. Other Matters 

The collection of information 
requirements for the SAFAH program 
have been submitted to OMB for review 
under section 3504(h) of the Paperwork 
Reduction Act of 1980. Information on 
these requirements is provided as 
follows: 


Description 

. Number of 
respondents 

Responses 

per 

respondent 

Total annual 
responses 

Hours per 
response 

Total hours 

Application: 

Comprehensive...... .... „ .. 

250 

1 

250 

100 

25.000 


30 

1 

30 

52 

1,560 

Environmental review.........„„. 

60 

1 

60 

14 

840 


40 

1 

40 

1 

40 

Total Annual Burden. 



27,440 







This rule would not constitute a 
"major rule" as that term is defined in 
section 1(d) of the Executive Order on 
Federal Regulations issued by the 
President on February 17,1981. An 
analysis of the rule indicates that it 
would not (1) have an annual effect on 
the economy of $100 million or more: (2) 
cause a major increase in costs or prices 
for consumers, individual Industries, 
Federal, State or local government 
agencies, or geographic regions: or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50. which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
19G9. The Finding is available for public 
inspection between 7:30 a.m. and 5.30 
p.m. weekdays in the Office of the Rules 
Docket Clerk. Office of the General 
Counsel, Department of Housing and 
Urban Development, Room 10276. 451 
Seventh Street SW., Washington. DC 
20410. 


The General Counsel, as the 
designated official under Executive 
Order 12608, The Family, has 
determined that some of the policies in 
this final rule will have a potential 
significant impact on the formation, 
maintenance, and general well-being of 
participating homeless families. 
Participation of families in the program 
can be expected to support family 
values, by helping families remain 
together: by enabling them to live in 
decent, safe, and sanitary housing: and 
by offering the supportive services that 
are necessary to acquire the skills and 
means to live independently in 
mainstream American society. 

The General Counsel has also 
determined, as the Designated Official 
for HUD under section 6(a) of Executive 
Order 12612, Federalism, that the 
provision requiring States and other 
governmental entities to assume the 
responsibilities for environmental 
review, decisionmaking, and action 
under NEPA and other environmental 
authorities has Federalism implications. 
While the assignment of these 
responsibilities under section 1904(g) of 
the Housing and Community 
Development Act of 1974 is 
discretionary with HUD. it is authorized 
by and clearly the intent of section 443 


of the 1988 Amendments Act. Therefore, 
the policy is not subject to review under 
Executive Order 12612. 

In accordance with 5 U.S.C. 605(b) 

(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. Only a limited 
number of small entities will be eligible 
for and affected by this program 
because: (1) The anticipated funding 
levels for the program will support only 
a limited number of recipients; and (2) 
recipients under the program include 
small and large private nonprofit 
organizations and government entities. 

This rule was listed as item 1082 on 
the Department's Semiamtual Agenda of 
Regulations published on October 30. 
1989 (54 FR 44702, 44727) under 
Executive Order 12291 and the 
Regulatory Flexibility Act. 

(The Catalog of Federal Domestic Assistance 
program number is 14.510) 

List of Subjects in 24 CFR Part 579 

Grant programs, Housing and 
community development, Housing. 
Homeless. 

Under the Secretary's authority in 
section 7(d). Department of Housing and 
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Urban Development Act (42 U.S.C. 
3535(d)), and for the reasons stated in 
the preamble, title 24, chapter V of the 
Code of Federal Regulations is amended 
as follows: 

1. Part 579 is added to read as follows: 

PART 579—SUPPLEMENTAL 
ASSISTANCE FOR FACILITIES TO 
ASSIST THE HOMELESS 

Subpart A—General 

Sec. 

579.1 Applicability and scope. 

579.5 Definitions. 

Subpart B—Assistance Provided 

579.100 Comprehensive assistance. 

579.105 Assistance in excess of ESG and 
SHD program funding. 

579.110 Limitations on use of assistance. 
579.115 Leveraging. 

Subpart C—Comprehensive Homeless 
Assistance Plan 

579.150 Comprehensive Homeless 
Assistance Plan. 

Subpart D—Application and Selection 

Process 

579.200 Notice of fund availability. 

579.205 Selection process. 

579.210 Application requirements. 

579.215 Ranking criteria. 

579.220 Environmental review. 

579.225 Final selection. 

Subpart E—Program Requirements 

579.300 Grant agreement 
579.305 General operation. 

579.310 Term of commitment and repayment 
of advance. 

579.315 Relocation and acquisition. 

579.320 Flood insurance. 

579.325 Applicability of other Federal 
requirements. 

Subpart F—Administration 

579.400 Obligation of funds, funding 
amendments, and deobligation. 

579.405 Site change. 

Authority: Sec. 435 of the Stewart B. 
McKinney Homeless Assistance 
Amendments Act of 1988 (42 UJ5.C. 11301 
note); Sec. 7(d) of the Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

Subpart A—General 

§ 579.1 Applicability and scope. 

The Supplemental Assistance for 
Facilities to Assist the Homeless 
program (SAFAH), contained in subtitle 
D of title IV of the Stewart B. McKinney 
Homeless Assistance Act, is designed to 
provide: 

(a) Comprehensive assistance for 
particularly innovative programs for, or 
alternative methods of, meeting the 
immediate and long-term needs of 
homeless individuals and families by 
assisting: 


(1) The purchase, lease, renovation, 
operation, or conversation of facilities to 
assist the homeless; or 

(2) The provision of supportive 
services for the homeless; or 

(b) Assistance to cover the costs in 
excess of assistance provided under the 
Emergency Shelter Grants program (24 
CFR part 570) and the Supportive 
Housing Demonstration program (24 
CFR parts 577 and 578) that are required: 

(1) To meet the needs of homeless 
families with children, elderly homeless 
individuals, or handicapped homeless 
persons; 

(2) To facilitate the transfer and use of 
public buildings to assist homeless 
individuals and families; or 

(3) To provide supportive services for 
the homeless. 

S 579.5 Definitions. 

Applicant means a State, metropolitan 
city, urban county, governmental entity, 
tribe, or private nonprofit organization 
that submits an application for 
assistance under this part, or any 
eligible applicant under the ESG 
program (part 576) or SHD program 
(parts 577 (transitional housing) and 578 
(permanent housing for handicapped 
homeless persons)). Governmental 
entities include those that have general 
governmental powers (such as a city or 
county), as well as those that have 
limited or special powers (such as a 
public housing agency or a state housing 
finance agency). 

Comprehensive Homeless Assistance 
Plan or Comprehensive Plan means the 
Comprehensive Homeless Assistance 
Plan established by subtitle A of title IV 
of the Stewart B. McKinney Homeless 
Assistance Act and described in 
S 579.150. 

Conversion means a change in the use 
of a building to an emergency shelter for 
the homeless under part 570, transitional 
housing under part 577, or permanent 
housing for handicapped homeless 
persons under part 578, where the cost 
of conversion and any rehabilitation 
cost9 exceed 75 percent of the value of 
the building before conversion. 

Date of initial occupancy means the 
date that the project is initially used as a 
facility to assist the homeless for which 
assistance is provided under this part or 
under parts 578, 577, or 579. 

Elderly homeless individual means a 
homeless individual who is 62 years of 
age or older. This term includes a 
homeless family, if the head of the 
family (or the spouse of the head of the 
family) is an elderly homeless 
individual. 

Emergency Shelter Grants program or 
ESG program means the homeless 
assistance program established by 


subtitle B of title IV of the McKinney 
Act and described in 24 CFR part 578, or 
part C of the Homeless Housing Act of 
1986 and described in 24 CFR part 575. 

ESG formula city or county means a 
metropolitan city or urban county that is 
eligible to receive a formula allocation 
under the Emergency Shelter Grants 
program. 

Facilities designed primarily to 
benefit homeless elderly individuals 
and homeless families with children 
means facilities to assist the homeless, 
in which more than 50 percent of the 
homeless to be served are either elderly 
homeless individuals or homeless 
families with children. 

Handicapped homeless person means 
a handicapped person who: 

(a) Is a homeless individual; 

(b) Is currently not a homeless 
individual but who is at risk of 
becoming a homeless individual; or 

(c) Has been a resident of transitional 
housing assisted under the Transitional 
Housing program, described in 24 CFR 
part 577. 

This term may include a homeless 
family, if the head of the family (or the 
spouse of the head of the family) is a 
handicapped homeless person. 

HHS means the Department of Health 
and Human Services. 

Homeless means: 

(a) An individual or family that lacks 
a fixed, regular, and adequate nighttime 
residence; or 

(b) An individual or family that has a 
primary nighttime residence that is: 

(1) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations 
(including welfare hotels, congregate 
shelters, and transitional housing for the 
mental ill); 

(2) An institution that provides a 
temporary residence for individuals 
intended to be institutionalized; or 

(3) A public or private place not 
designed for, or ordinarily used as, a 
regular sleeping accommodation for 
human beings. 

This term does not include any 
individual imprisoned or otherwise 
detained under an Act of the Congress 
or a State law. 

Homeless family with children means 
a homeless family that includes at least 
one parent or guardian and one child 
under the age of 16, a homeless pregnant 
woman, and a homeless individual in 
the process of securing legal custody of 
any individual who has not attained the 
age of 18. 

HUD means the Department of 
Housing and Urban Development. 

Major rehabilitation means the same 
as substantial rehabilitation. 
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McKinney Act means the Stewart B. 
McKinney Homeless Assistance Act, as 
amended, generally titles I through V (42 
U.S.C. 11301-11412). 

Metropolitan city means a city that is 
classified as a metropolitan city under 
section 102(a)(4) of the Housing and 
Community Development Act of 1974. In 
general, metropolitan cities are those 
cities that are eligible for an entitlement 
grant under 24 CFR part 570, subpart D. 

Moderate rehabilitation means 
rehabilitation of a project that involves 
costs of 75 percent or less of the value of 
the building before rehabilitation. For 
projects of 15 or more units where 
rehabilitation costs are less than 75 
percent of the replacement cost of the 
building, that project must meet the 
requirements of 24 CFR part 8.23(b). As 
used in this part moderate 
rehabilitation has the same meaning as 
renovation in the ESC program. 

Operating costs means expenses that 
a recipient incurs for 

(a) The administration (including staff 
salaries), maintenance, minor or routine 
repair, security and rental of the 
housing; 

(b) Utilities, fuel, furnishings, and 
equipment for the housing; and 

(c) Relocation assistance under 
3 579.315, including payments and 
services. 

Outpatient health services means: 

(a) Outpatient health care (including 
on-site health screening and evaluation, 
diagnostic services, health status 
monitoring, medication dispensing and 
monitoring, and referral and follow-up 
for health services); 

fb) Outpatient mental health services 
(including mental health screening and 
diagnosis, evaluation of treatment 
needs, prescription and medication 
management, individual and group 
counseling, and referral and follow-up): 

(c) Case management services 
(including coordination with existing 
services and referral and tracking of 
client progress). 

Private nonprofit organization means 
a secular or religious organization, no 
part of the net earnings of which may 
inure to the benefit of any member, 
founder, contributor, or individual. The 
organization must: 

(a) Have a voluntary board; 

(bj (1) Have a functioning accounting 
system that is operated in accordance 
with generally accepted accounting 
principles, or 

(2) Designate an entity that will 
maintain a functioning accounting 
system for the organization in 
accordance with generally accepted 
accounting principles; and 
(c) Practice nondiscrimination in the 
provision of assistance under this Part 


in accordance with the authorities 
described in S 579.325(a). 

Project means: 

(a) Facilities to assist the homeless; or 

(b) Any activities eligible under this 
Part that the applicant proposes in its 
application and HUD approves for 
funding under this Part. 

Recipient means an applicant HUD 
approves as to financial responsibility 
and that executes a grant agreement 
with HUD for assistance under this Purt. 

Rehabilitation means labor, materials, 
tools, and other costs of improving 
structures to a level that meets or 
exceeds applicable State and local 
government health and safety standards. 
Rehabilitation includes repairs directed 
toward an accumulation of deferred 
maintenance, replacement of principal 
fixtures and components of existing 
structures, installation of security 
devices, improvement through 
alterations or additions to or 
enhancement of existing structures, 
including improvements to increase the 
efficient use of energy in structures, and 
structural changes necessary to make 
the structure accessible for persons with 
physical handicaps. Rehabilitation does 
not include minor or routine repairs or 
cosmetic repairs or improvements. All 
buildings of 15 or more units undergoing 
rehabilitation must meet the 
accessibility requirements of section 504 
of the Rehabilitation Act of 1973. as 
amended, as set forth in 24 CFR 8.23(a) 
or (b). 

Renovation means the same as 
moderate rehabilitation. 

SAF*\H means the program of 
Supplemental Assistance for Facilities 
to Assist the Homeless established by 
subtitle D of title IV of the McKinney 
Act, described in this part. 

State means any of the several States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
the Northern Mariana Islands, the Trust 
Territory of the Pacific Islands, and any 
other territory or possession of the 
United States. 

Substantial rehabilitation means 
rehabilitation of a project that involves 
costs in excess of 75 percent of the value 
of the building before rehabilitation. For 
projects of 15 or more units where 
rehabilitation costs are 75 percent or 
more of the replacement cost of the 
building, that project must meet the 
requirements of 24 CFR 8.23(a). As used 
in this part, substantial rehabilitation 
has the same meaning as major 
rehabilitation in the ESG program. 

Supportive Housing Demonstration 
program or SHDprogram means the 
homeless assistance program 
established by subtitle C of title IV of 


the McKinney Act. This term includes 
transitional housing and permanent 
housing for handicapped homeless. 

Supportive services includes: 

(a) Food; 

(b) Child care; 

(c) Assistance in obtaining permanent 
housing; 

(d) Outpatient health service; 

(e) Employment counseling: 

(f) Nutritional counseling; 

(g) Security arrangements necessary 
for the protection of residents of 
facilities to assist the homeless; 

(h) Assistance In obtaining other 
Federal, State, and local assistance 
available to the homeless, including 
mental health benefits; employment 
counseling; medical assistance; 
Veterans' benefits; and income support 
assistance, such as Supplemental 
Security Income benefits, Aid to 
Families with Dependent Children, 
General Assistance, and Food Stamps; 
and 

(i) Other services proposed by the 
applicant in its application and 
approved by HUD, that are essential for 
achieving or maintaining independent 
living and that address the needs of the 
homeless to be served. These services 
may include, among other things, drug 
and alcohol abuse programs and job 
training. Supportive services do not 
include major medical equipment. 

Tribe means an Indian tribe, band, 
group or nation, including Alaskan 
Indians. Aleuts, and Eskimos, and any 
Alaska Native Village, of the United 
States, considered an eligible recipient 
under the Indian Self Determination and 
Education Assistance Act (Pub. L 93- 
638) or under the State and Local Fiscal 
Assistance Act of 1972 (Pub. L 92-512). 

Urban county means a county that is 
classified as an urban county under 
section 102(a)(6) of the Housing and 
Community Development Act of 1974. In 
general, urban counties are those 
counties that are eligible for an 
entitlement grant under 24 CFR part 570. 
subpart D. 

Subpart B—Assistance Provided 

§ 579.100 Comprehensive assistance. 

(a) General. HUD will provide 
comprehensive assistance for 
particularly Innovative programs for, or 
alternative methods of, meeting the 
immediate and long-term needs of 
homeless individuals and families. The 
purpose of comprehensive assistance is 
to stimulate the development and 
implementation of innovative, 
community-based, compehensive efforts 
to respond to the problems of the 
homeless. 
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(b) Advances . HUD will advance 
sums to recipients to defray the costs of 
the acquisition, lease, substantial 
rehabilitation, or conversion of existing 
structures selected by the recipients for 
use as facilities to assist the homeless. 
Advances are interest-free and, if the 
conditions described in § 579.310 are 
met, are not subject to repayment The 
sale or disposition of facilities 
purchased, leased, substantially 
rehabilitated, or converted with an 
advance is subject to the requirements 
of { 579.310(d). 

(c) Grants for moderate rehabilitation. 
HUD will make grants to recipients to 
defray the cost of moderate 
rehabilitation of existing structures 
selected by the recipients for use as 
facilities to assist the homeless. The sale 
or disposition of facilities rehabilitated 
with a grant under this paragraph is 
subject to the requirements of 

§ 579.310(d). 

(d) Grants for supportive services . 
HUD will make grants to recipients to 
defray the cost of providing supportive 
services, described in the applications 
and approved by HUD, for the homeless. 

(e) Grants for operating costs. HUD 
will make grants to recipients to defray 
the cost of operating facilities to assist 
the homeless. 

§ 579.105 Assistance In excess of ESQ 
and SHD program funding. 

(a) General HUD will provide 
assistance to cover costs in excess of 
assistance provided under the ESC (part 
576) and SHD (parts 577 and 578) 
programs that are required. 

(1) To meet the special needs of 
homeless families with children, elderly 
homeless individuals, or handicapped 
homeless persons; 

(2) To facilitate the transfer and 
utilization of public buildings to assist 
homeless individuals and families; or 

(3) To provide supportive services for 
the homeless. 

(b) Eligible projects. Assistance under 
this section may only be made available 
in connection with a project that has 
been approved for, or has received, 
funding under the ESG or SHD program. 
Such applications will be evaluated and 
ranked under the selection criteria in 

S 579.215, without regard to their ranking 
in the ESG or SHD program. 

(c) Advances. HUD will advance sums 
to recipients to defray the costs of the 
acquisition, lease, substantial 
rehabilitation, or conversion of existing 
structures selected by the recipients for 
use as facilities to assist the homeless. 
Advances are interest-free and. If the 
conditions described in { 579.310 are 
met, are not subject to repayment The 
sale or disposition of facilities 


purchased, leased, substantially 
rehabilitated, or converted with an 
advance is subject to the requirements 
of S 579.310(d). 

(d) Grants for moderate 
rehabilitation. HUD will make grants to 
recipients to defray the cost of moderate 
rehabilitation of existing structures 
selected by the recipients for use as 
facilities to assist the homeless. The sale 
or disposition of facilities rehabilitated 
with a grant under this paragraph is 
subject to the requirements of 

S 579.310(d). 

(e) Grants for supportive services. 
HUD will make grants to recipients to 
defray the co9t of providing supportive 
services, described in the applications 
and approved by HUD, for the homeless. 

(f) Other assistance. HUD will make 
grants to recipients for any other type of 
assistance available under the ESG and 
SHD programs. 

9 579.110 Limitations on use of 
assistance. 

(a) Funding of existing facilities and 
programs. (1) HUD will not provide 
assistance under this part for acquisition 
of existing facilities or programs that 
currently serve homeless persons. 

(2) HUD will provide comprehensive 
assistance to existing facilities or 
programs under this part only if the 
applicant proposes: 

(i) A substantial increase in the 
number of homeless persons for whom 
housing will be provided or a 
substantial increase in the level of 
supportive services to be provided; 

(ii) A substantial change in the use of 
existing facilities, e.g., if existing 
facilities for the homeless currently used 
for one type of project (such as an 
emergency shelter) will be used for a 
different type of project (such as 
transitional housing) where it can be 
shown a need for the current type of 
project no longer exists, or if an 
applicant currently providing a program 
for one population of homeless persons 
proposes to serve an additional or 
alternative segment of the homeless 
population. 

(3) HUD will provide assistance in 
excess of ESG or SHD to existing 
facilities or programs under this part 
only if the applicant proposes: 

(i) A substantial increase in the 
number of homeless persons for whom 
housing will be provided or a 
substantial increase in the level of 
supportive services to be provided; 

(ii) A substantial change in the use of 
existing facilities, e.g., if existing 
facilities for the homeless currently used 
for one type of project (such as an 
emergency shelter) will be used for a 
different type of project (such as 


transitional housing) where it can be 
shown a need for the current type of 
project no longer exists, or if an 
applicant currently providing a program 
for one population of homeless persons 
proposes to serve an additional or 
alternative segment of the homeless 
population; or 

(iii) Improvements to existing 
structures necessary to bring the 
structures to a level that meets 
applicable State and local government 
health and safety standards. 

(b) Maintenance of effort. No 
assistance received under this part may 
be used to replace non-Federal 
resources with respect to any project. 

(c) Primarily religious organizations — 
(1) Provision of assistance, (i) HUD will 
provide assistance to a recipient that is 

a primarily religious organization if the 
organization agrees to provide housing 
and supportive services in a manner that 
is free from religious influences and in 
accordance with the following 
principles: 

(A) It will not discriminate against 
any employee or applicant for 
employment on the basis of religion and 
will not limit employment or give 
preference in employment to persons on 
the basis of religion; 

(B) It will not discriminate against any 
person applying for housing or 
supportive services on the basis of 
religion and will not limit such housing 
or services or give preference to persons 
on the basis of religion; 

(C) It will provide no religious 
instruction or counseling, conduct no 
religious worship or services, engage in 
no religious proselytizing, and exert no 
other religious influence in the provision 
of such public services. 

(ii) HUD will provide assistance to a 
recipient that is a primarily religious 
organization if the assistance will not be 
used by the organization to acquire a 
structure or to convert or rehabilitate a 
structure owned by the organization, 
except as described in paragraph (c)(2) 
of this section. 

(2) Acquisition/substantial 
rehabilitation or moderate 
rehabilitation of structures owned by a 
primarily religious organization. An 
acquisition/substantial rehabilitation 
advance or a moderate rehabilitation 
grant may be used to convert or 
rehabilitate a structure owned by a 
primarily religious organization, if the 
following conditions are met: 

(i) The structure (or portion of the 
structure) that is to be converted or 
rehabilitated with HUD assistance has 
been leased to a recipient that is sn 
existing or newly established wholly 
secular organization (which may be 
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established by the primarily religious 
organization under the provisions of 
paragraph (c)(3) of this section): 

(ii) The HUD assistance is provided to 
the wholly secular organization (and not 
the primarily religious organization) to 
make the improvements; 

(iii) The leased structure will be used 
exclusively for secular purposes 
available to all persons regardless of 
religion; 

(iv) The lease payments paid to the 
primarily religious organization do not 
exceed the fair market rent of the 
structure before the rehabilitation was 
done; 

(v) The portion of the cost of any 
improvements that benefit any unleased 
portion of the structure will be allocated 
to, and paid for by, the primarily 
religious organization; 

(vi) The primarily religious 
organization agrees that, if the recipient 
does not retain the use of the leased 
premises for wholly secular purposes for 
the useful life of the improvements, the 
primarily religious organization will pay 
an amount equal to the residual value of 
the improvements to the wholly secular 
organization, and the wholly secular 
organization will remit the amount to 
HUD. 

(3) Assistance to a wholly secular 
private nonprofit organization 
established by a primarily religious 
organization, (i) A primarily religious 
organization may establish a wholly 
secular private nonprofit organization to 
serve as a recipient. The wholly secular 
organization may be eligible to receive 
all forms of assistance available under 
this part. 

(A) The wholly secular organization 
must agree to provide housing and 
supportive services in a manner that is 
free from religious influences and in 
accordance with the principles set forth 
In paragraph (c)(l)(i) of this section. 

(B) The wholly secular organization 
may enter into a contract with the 
primarily religious organization to 
provide supportive services for the 
project In such a case, the primarily 
religious organization must agree in the 
contract to carry out its contractual 
responsibilities in a manner free from 
religious influences and in accordance 
with the principles set forth in 
paragraph (c)(l)(i) of this section. 

(C) The acquisition/substantial 
rehabilitation advance and the moderate 
rehabilitation grant are subject to the 
requirements of paragraph (c)(2) of this 
section. 

(ii) HUD will not require the primarily 
religious organization to establish the 
wholly secular organization before the 
selection of its application. In such a 
case, the primarily religious organization 


may apply on behalf of the wholly 
secular organization. The application 
will be reviewed on the basis of the 
primarily religious organization’s 
financial responsibility and capacity, 
and its commitment to provide 
appropriate resources to the wholly 
secular organization after formation. 

The requirement with regard to site 
control, described in $ 579.210(b)(10). 
may be satisfied if the primarily 
religious organization demonstrates site 
control and a commitment to transfer 
control of the site to the wholly secular 
organization after its formation. Since 
the wholly secular organization will not 
be In existence at the time of the 
application, it will be required to 
demonstrate that it meets the definition 
of private nonprofit organization 
contained in ( 579.5. If such an 
application is selected for funding, the 
obligation of funds will be conditioned 
upon the compliance with these 
requirements. 

(d) Structures used for multiple 
purposes. Facilities assisted under this 
part may also be used for other 
purposes. For example, a structure may 
contain facilities for outpatient health 
care and may also be used to provide 
services to the public at large or include 
commercial space. Under these 
circumstances, however, assistance 
under this part will be available only in 
proportion to the use of the facilities to 
assist the homeless. No assistance may 
be used to support the costs of the 
facility that are not related to providing 
approved assistance to the homeless. 

(e) Administrative costs. Up to five 
percent of any advance or grant 
awarded under this part may be used for 
the purpose of paying costs of 
administering the assistance. 

(f) Outpatient health services. Not 
more than $10,000 of any grant or 
advance under this part may be used for 
outpatient health services. This 
limitation does not apply to amounts 
expended for the rehabilitation or 
conversion of facilities to assist the 
homeless that are used to provide 
outpatient health services. 

1579.115 Leveraging. 

(a) General. Applicants are not 
required to provide matching sources of 
funds for HUD assistance provided 
under this part. However, applications 
that show other public or private 
sources of funds will receive points for 
leveraging under the ranking criterion 
described in } 579.215(b)(3). 

(b) Computation of leveraged 
amounts. Resources that may be 
included for leveraging purposes are; 

(1) Monetary contributions. HUD will 
include in the leveraging computation 


non-Federal monetary contributions 
from public or private organizations. 
Funds from Community Development 
Block Grants and Community Services 
Block Grants are considered non- 
Federal sources. 

(2) ln-kind contributions. HUD will 
include in the leveraging computation, at 
the value of $5 an hour, the time and 
services contributed by volunteers to 
carry out the proposed project. HUD will 
also include the value of contributions 
of materials, supplies, equipment, or 
structures (including a leasehold 
interest). 

Subpart C—Comprehensive Homeless 
Assistance Plan 

§ 579.150 Comprehensive Homeless 
Assistance Plan. 

(a) Prohibition of assistance. 
Assistance under this part may not be 
provided to, or within the jurisdiction of. 
a State or an ESG formula city or 
county, unless the jurisdiction has a 
HUD-approved Comprehensive 
Homeless Assistance Plan and the 
applicant has obtained a certification of 
consistency with the Comprehensive 
Plan from the official responsible for 
filing the Comprehensive Plan. 

(b) Who must have an approved 
Comprehensive Plan. If the applicant is: 

(1) A State, the State must have an 
approved Comprehensive Plan. 

(2) An ESG formula city or county, the 
city or county must have an approved 
Comprehensive Plan. 

(3) A governmental entity that is not 
an ESG formula city or county and: 

(i) The project is to be located within 
the jurisdiction of an ESG formula city 
or county, the city or county must have 
an approved Comprehensive Plan; 

(ii) The project is to be located outside 
the jurisdiction of an ESG formula city 
or county, the State must have an 
approved Comprehensive Plan. 

(4) A private nonprofit organization 
and: 

(i) The project is to be located within 
the jurisdiction of an ESG formula city 
or county, the city or county must have 
an approved Comprehensive Plan or, if 
the city or county does not have an 
approved Comprehensive Plan, the State 
must have an approved Comprehensive 
Plan; or 

(ii) The project is to be located outside 
the jurisdiction of an ESG formula city 
or county, the State must have an 
approved Comprehensive Plan. 

(c) Tribes. Assistance may be 
provided to, or within the jurisdiction of, 
a tribe without a HUD-approved 
Comprehensive Plan. 
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(d) Notification of Comprehensive 
Plan requirements. HUD will publish the 
requirements that pertain to the 
Comprehensive Homeless Assistance 
Plan in the Federal Register, as 
necessary. Prospective applicants 
should familiarize themselves with these 
requirements. 

Subpart D—Application and Selection 
Process 

8 579.200 Notice of fund availability. 

When funds are made available for 
assistance under this part HUD will 
publish a notice of fund availability in 
the Federal Register. The notice will: 

(a) Give the instructions for obtaining 
application packages that provide 
specific application requirements and 
guidance; 

(b) Specify the time and the place for 
submitting completed applications; 

(c) State the amount of funding 
available under the notice; 

(d) Indicate the weight or relative 
importance of the ranking criteria 
contained in 24 CFR 579.215 as they will 
be applied to the funding round 
announced in the notice; and 

(e) Provide other appropriate 
information and guidance. 

§ 579.205 Selection process. 

(a) Selection process . The selection 
process for assistance under this part 
consists of the following stages: 

(1) Application for assistance (see 
5 579.210). 

(2) Ranking applications determined 
eligible for assistance (see { 579.215). 

(3) Final selection (see 8 579.225). 

(b) Reservation of funds. To the 
maximum extent practicable. HUD will 
reserve not less than 50 percent of all 
funds available under this part for 
assistance to projects that are designed 
primarily to benefit homeless elderly 
persons or homeless families with 
children (with a portion of such funds to 
be used for child care facilities that 
serve children of homeless families). 

8 579.210 Application requirements. 

(a) Form , time, and adequacy of the 
opplication. To be considered for 
assistance under this part, applications 
for assistance must be filed in the form 
prescribed by HUD under this section, 
must meet the requirements of this part, 
and must be submitted within the time 
period established by HUD in the notice 
of funds availability under ( 579.200. 

(b) Minimum requirements. At a 
minimum, HUD will require applications 
to contain: 

(1) Applicant data. Identity, 
description of past experience, and, for 
private nonprofit organizations, 


information on eligibility to receive 
assistance and financial responsibility. 

(1) In determining the financial 
responsibility of private nonprofit 
organizations, HUD will consider such 
factors as the past financial history of 
the organization, its current and 
anticipated financial outlook, the 
amount of funding that will be 
committed under the proposal and the 
applicant’s other financial 
responsibilities. (HUD has determined, 
for purposes of the requirements of this 
part, that all States, metropolitan cities, 
urban counties, governmental entities, 
and tribes are financially responsible.) 

(ii) Private nonprofit organizations 
applying for assistance must include in 
their applications evidence that they 
meet the definition of a private nonprofit 
organization contained in { 579.5. 

(2) Evidence of the applicant's 
commitment to alleviating poverty. HUD 
will consider the applicant’s past efforts 
and its continuing commitment to serve 
lower income persons, and. in the case 
of a private nonprofit organization, 
whether the applicant's organizational 
objectives foster service to such 
persons. 

(3) Evidence of the applicant's 
capacity. HUD will consider the 
applicant’s ability to initiate the 
proposed activities within a reasonable 
time in a successful manner, and to 
continue to carry out the proposed 
activities throughout the term of the 
proposed commitment to HUD. HUD 
will consider the applicant’s experience 
in establishing and operating facilities to 
assist the homeless or in providing or 
coordinating supportive services, and 
the ability of the applicant’s personnel 
to perform administrative, managerial, 
and operational functions necessary to 
the successful development and 
operation of facilities to assist the 
homeless. 

(4) Category of funding requested. 
Comprehensive assistance or assistance 
in excess of ESG or SHD program 
funding, the type or types of assistance 
requested (/.a., rehabilitation assistance, 
operating costs, etc.), and the amount of 
funds requested for each type. 

(5) Description of the proposed 
project Information, if applicable, 
regarding: 

(i) The structure to be used, any 
proposed rehabilitation of the structure 
and the estimated costs of the 
rehabilitation, and the value, as 
determined by an appraisal, of the 
structure before rehabilitation if 
assistance for rehabilitation or 
conversion is requested; 

(ii) The supportive services to be 
offered, the source of funds for such 


services, and the identification of the 
providers of the services; 

(iii) An estimated annual budget of 
operating costs, supportive services 
costs, and any other applicable costs for 
the period such assistance is requested. 

(6) Homeless population. A 
description of the size and 
characteristics of the particular 
homeless population that will be served. 

(7) Other resources. A description of 
other resources, both public and private, 
expected to be made available to the 
project 

(8) Operating assurances. An 
assurance satisfactory to HUD that the 
facility will be operated as a facility for 
the homeless for not less than 10 years 
from the date of initial occupancy, if the 
application requests assistance to 
acquire, lease, rehabilitate, or convert 
facilities to assist the homeless. 

(9) Consistency with Comprehensive 
Homeless Assistance Plan. A 
certification from the public official 
responsible for submitting the 
Comprehensive Plan for the appropriate 
jurisdiction, described in { 579.150, 
stating that the proposed project is 
consistent with the applicable 
Comprehensive Plan. 

(10) Site control. Evidence that the 
applicant has control of the site 
involved [e.g., ownership, lease, option 
to purchase or lease), or reasonable 
assurance that the applicant will have 
control of the site not later than six 
months after notification of an award of 
assistance. "Reasonable assurances" 
must be satisfied by identification of a 
suitable site and certification that the 
applicant is engaged in negotiations or 
in other efforts for the purpose of 
gaining control of the identified site, or 
other evidence satisfactory to HUD that 
the applicant will gain control of the 
identified site. 

(11) Consistency with local plans, (i) 

A written statement from the unit of 
general local government in which the 
project is proposed to be located that 
the proposed use of the structure and 
site is not inconsistent with any plan of 
the local government that may have an 
effect on the use of the structure or site. 
This requirement is satisfied if the 
applicant demonstrates that a written 
request was made to the unit of local 
government for the statement and the 
statement has not been received within 
30 days from the request. 

(ii) A written statement from the unit 
of general local government in which the 
project is proposed to be located, or 
other evidence satisfactory to HUD, that 
the proposed use of the site is 
permissible under applicable zoning 
ordinances and regulations; or a 





46822 Federal Register / Vol. 54. No. 214 / Tuesday, November 7, 1989 / Rules and Regulations 


statement from the applicant describing 
the proposed actions necessary to make 
the use cf the site permissible under 
applicable zoning ordinances and 
regulations, with evidence that there is a 
reasonable basis to believe that the 
proposed zoning actions will be 
completed successfully and within four 
months following submission of the 
application. 

(12) Reasonable efforts . Evidence that 
the applicant has made reasonable 
efforts to use all available local 
resources, including State and local 
government funding, resources available 
from the private sector, and resources 
available under title IV of the McKinney 
Act (the ESG program, the SUD 
program, and the section 8—Moderate 
Rehabilitation program for Single Room 
Occupancy Dwellings authorized under 
subtitle E). The application must also 
demonstrate that other resources are not 
sufficient or are not available to carry 
out the purpose for which the assistance 
is requested. 

(13) Other. Other certifications, 
information, or data as prescribed by 
HUD in the application package. 

(c) Environmental review. The 
environmental effects of each 
application must be assessed in 
accordance with the provisions of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321) (NEPA) and the 
related authorities listed in HUD’s 
implementing regulations at 24 CFR part 
50 or part 58. See } 579.220 for a full 
discussion of the environmental review 
requirements for applications for 
assistance. 

( 579.215 Ranking criteria. 

(a) General. Applications will be 
assigned a rating score and placed in 
ranked order, based upon the critera 
described in paragraph (b) of this 
section. 

(b) Criteria. HUD will award points 
for the following criteria: 

(1) Innovative quality. HUD will 
consider the extent to which the 
proposal involves a particularly 
innovative program for, or alternate 
method of. meeting the immediate and 
long-term needs of homeless individuals 
and families. In assessing an application 
under this criterion. HUD will consider 
the degree to which the applicant 
demonstrates that the proposal uses a 
new or unusual approach that holds 
promise of successfully meeting the 
immediate and long-term needs of 
homeless individuals or families. 

(2) Comprehensiveness. HUD will 
consider the comprehensiveness of the 
proposed assistance in serving the 
identified homeless population. In 


assessing an application under this 
criterion, HUD will consider 

(1) The extent to which the facilities 
and supportive services to be provided 
under the proposal, and to be available 
from others in the area proposed to be 
served, will satisfy the immediate [e.g. t 
temporary housing, food, clothing, 
medical needs, etc.) and long-term [e.g. t 
assistance in obtaining permanent 
housing and supportive services 
necessary to move the homeless 
population to independent living) needs 
of the population to be served; 

(ii) The extent to which the proposal 
reflects a clear understanding of the 
needs of the homeless population to be 
served and the extent to which the 
proposal addresses those needs: and 

(iii) The extent to which the proposal 
is the result of coordinated efforts of 
members of the community and 
represents a diversity of experience, 
broad-based and enduring community 
commitment, and access to resources. 

(3) Leveraging. HUD will consider the 
extent to which the applicant will 
leverage the amount of assistance to be 
provided under this part with funds and 
other resources from other public or 
private sources, particularly non-Federal 
sources. (See { 579.115 for a discussion 
of leveraging sources.) 

(4) Special homeless populations. 

IIUD will consider the extent to which 
the application proposes facilities 
designed primarily to benefit homeless 
elderly individuals or homeless families 
with children, or proposes facilities to 
be used for child care for homeless 
families. 

(5) Cost effectiveness. HUD will 
consider the extent to which the 
applicant’s proposed costs under the 
proposal are reasonable in relation to 
the work done and the goods and 
services purchased; and are effective in 
accomplishing the purposes of the 
proposal. 

g 579.220 Environmental review. 

(a) General. (1) The environmental 
effects of each application must be 
assessed in accordance with the 
provisions of the National 
Environmental Policy Act of 19G9 (42 
U.S.C. 4321) (NEPA) and the related 
environmental laws and authorities 
listed in HUD's implementing 
regulations at 24 CFR part 50 or part 58, 
depending on who is responsible for the 
environmental review. 

(2) Environmental regulations provide 
for certain categorical exclusions under 
NEPA and set conditions under which 
excluded activities may be determined 
exempt from all environmental review 
requirements. In cases where proposed 
assistance and leveraging contributions 


solely involve operating costs for 
facilities or the provision of supportive 
services and the structures and sites 
involved in the projects meet the 
program requirements of this part, these 
activities are categorically excluded by 
regulation and, under part 58, may be 
determined fully exempt from 
environmental review. 

(b) Responsibility for review. (1) HUD 
will perform the environmental review, 
in accordance with part 50, for 
applications received directly from 
private nonprofit organizations, 
governmental entities with special or 
limited purpose powers, and any 
governmental entities with general 
purpose powers found not to have the 
legal capacity to carry out this 
responsibility. HUD cannot approve 
such applications prior to its completion 
of this review. 

(2) Applicants that are States 
(including all recipients under the 
permanent housing for handicapped 
homeless program described in 24 CFR 
part 578), metropolitan cities, urban 
counties, tribes, or other governmental 
entities with general purpose powers, 
and that are deemed to have the legal 
capacity to do so. must assume 
responsibility for environmental review, 
decisionmaking, and action for each 
application for assistance in accordance 
with part 58. HUD is permitted to 
approve such applications subject to 
later completion of the review by the 
applicant in accordance with part 58. 

(3) The assumption of legal 
responsibility by an applicant under 
paragraph (b)(2) of this section does not 
preclude the applicant’s arranging for 
the conduct of technical reviews by 
cooperating local governments having 
an established technical capability, e.g.. 
metropolitan cities in which the project 
is proposed to be located. The applicant 
under such arrangements must 
independently evaluate information 
submitted and assume responsibility for 
its accuracy, scope, and content; meet 
legal requirements attached to the 
Release of Funds by HUD; determine the 
completeness of the review; meet any 
requirements for consultation, as 
applicable, under 24 CFR 58.5 
authorities; and assure the completion of 
any mitigation measures resulting from 
technical review or from State 
consultations. The arrangements 
described in this paragraph are in 
addition to the ability of an applicant to 
adopt relevant and adequate prior 
reviews conducted by HUD or other 
governmental entity ii the reviews meet 
the particular requirements of the 
Federal environmental law or authority 
under which they would be adopted. 
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and only under certain conditions ( e.g a 
determination that no environmentally 
significant changes have occurred since 
the review was done). 

(c) Environmental review by HUD . 
With regard to the environmental effects 
of applications for which HUD performs 
the review, HUD will undertake its 
review in accordance with the 
provisions of NEPA and the related 
authorities listed in 24 CFR 50.4. Any 
application subject to environmental 
review by HUD that requires an 
Environmental Impact Statement (EIS) 
(generally, an application that HUD 
determines would have a significant 
impact on the human environment, in 
accordance with the environmental 
assessment procedures at 24 CFR part 
50. subpart E) will not be eligible for 
assistance under this part. 

(d) Environmental review by 
applicants. (1) An applicant that Is 
required under paragraph (b)(2) of this 
section to assume environmental review 
responsibility must include in its 
application an assurance that the 
applicant will assume all the 
environmental review responsibility that 
would otherwise be performed by HUD 
as the responsible Federal official under 
N EPA a nd related authorities listed in 
24 CFR 58.5, including acceptance of 
jurisdiction of the Federal courts. 

(2) Applicants required to assume 
environmental review responsibility 
need not complete the review until a 
reasonable time after selection for 
funding. In such cases, the award is 
subject to completion of the 
en viron mental responsibilities set out in 
24 CTR part 58 within a reasonable time 
period after notification of the award. 
(The provision does not preclude the 
applicant from enclosing its 
environmental certification and Request 
for Release of Funds with its 
application.) 

(i) Upon completion of the 
requirements in 24 CFR part 58, 
applicants must certify the completion 
and submit a Request for Release of 
Funds. This submission is not required 
in cases in which the applicant 
determines, and documents, in 
accordance with 24 CFR 58.34, that its 
program components are exempt 

(ii) HUD will not release funds for a 
project if the recipient or any other party 
commits SAFAH funds (/.&, incurs any 
costs or expenditures to be paid or 
reimbursed with such funds) before the 
grantee submits and HUD approves its 
Request for Release of Funds (when 
such submission is required). 

(3) A general government applicant 
that believes that it does not have the 
legal capacity to carry out the 
responsibilities required by 24 CFR part 


58 should contact the appropriate HUD 
field office for further instructions. 
Determinations of legal capacity will be 
made on a case-by-case basis. 

(e) Location of projects in floodplains. 
Applications for projects that are to be 
required, rehabilitated, or assisted with 
SAFAH funds and that are located in 
any 100-year floodplain, as designated 
by the Federal Emergency Management 
Agency (FEMA), are subject to the 
floodplain review requirements of 
Executive Order 11988, Floodplain 
Management (May 24,1977). Executive 
Order 11988 review, as referenced under 
parts 50 and 58, is to be performed 
during the environmental review. 

f 579.225 Final selection. 

(a) Selection for funding. Eligible 
applications for comprehensive 
assistance under S 579.100 will be 
ranked separately and funded first. The 
highest-ranked applications will be 
selected for funding in accordance with 
their ranked order, to the extent funds 
are available, as determined under 

S 579.215. If funds are available after all 
eligible applications for comprehensive 
assistance have been funded, eligible 
applications for assistance in excess of 
ESG or SHD under § 579.105 will be 
funded in accordance with their ranked 
order. After awards are announced, 
applicants may contact HUD, with 
regard to applications not chosen for 
funding, for an explanation. 

(b) Ties between applicants . In the 
event of a tie between applicants, HUD 
will use the quality of the proposal and 
the need for the project in the area to 
determine which application should be 
selected for funding. 

(c) Procedural error. If HUD makes a 
procedural error in a funding 
competition that, when corrected, would 
result in awarding sufficient points to 
warrant funding of an otherwise eligible 
applicant during that competitive year, 
HUD may fund that applicant in the next 
funding competition. 

Subpart E—Program Requirements 

{ 579.300 Grant agreement 

(a) General. The duty to provide 
housing in accordance with the 
requirements of this part will be 
incorporated in a grant agreement 
executed by HUD and the recipient 

(b) Enforcement HUD wall enforce the 
obligations in the grant agreement 
through such action as may be 
appropriate. 

{ 579.305 General operation. 

(a) Assistance in excess of ESG or 
SHD programs . The program 
requirements with regard to the 


operation of facilities or provision of 
supportive services under the ESG or 
SHD programs apply to a recipient of 
assistance in excess of the ESG or SHD 
programs. 

(b) Comprehensive assistance —(1) 
Facilities to assist the homeless. Any 
facility to assist the homeless assisted 
with comprehensive assistance under 
this part must be safe and sanitary and 
must comply with all State and local 
housing codes, licensing requirements, 
and any other requirements in the 
jurisdiction in which the facility is 
located regarding the condition of the 
structure and the operation of the 
facility. 

(2) Ongoing assessment of supportive 
services. Each recipient of assistance 
under this part must conduct an ongoing 
assessment of the supportive services 
required by the homeless population 
receiving such services from the 
recipient and make adjustments as 
appropriate. 

(c) Outpatient health services. 
Outpatient health services provided by 
the recipient must be approved as 
appropriate by HUD and the 
Department of Health and Human 
Services. Upon receipt of an application 
that proposes the provision of outpatient 
health services, HUD will consult with 
HHS with respect to the appropriateness 
of the proposed services. 

(d) Records and reports. Each 
recipient of assistance under this part 
must keep any records and make any 
reports that HUD may require. HUD 
may require recipients to monitor 
individuals or families served by the 
project for a reasonable time set by 
HUD to determine whether such 
individuals or families made successful 
transitions to, and continue to reside in, 
permanent housing. 

§ 579.310 Term of commitment and 
repayment of advance. 

(a) All projects receiving assistance 
under this part for the purchase, lease, 
renovation, or conversion of property 
must be operated to assist the homeless 
for not less than 10 years. 

(b) Repayment of advance. (1) The 
recipient of an advance under this part 
must repay the advance in the amount 
prescribed under paragraph (b)(2) of this 
section and in accordance with the 
terms prescribed by HUD. 

(2) (i) The recipient must repay the full 
amount of the advance if the project is 
used to assist the homeless for less than 
10 years following the date of initial 
occupancy. For each full year that the 
project is used as a facility to assist the 
homeless following the expiration of this 
10-year period, the amount that the 
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recipient will be required to pay will be 
reduced by one-tenth of the original 
advance. If the project is used as a 
facility to assist the homeless for 20 
years following the date of initial 
occupancy, the recipient will not be 
required to repay any portion of the 
advance under this section. 

(ii) The repayment provisions of 
paragraph (b)(2)(i) of this section will 
not be enforced if HUD determines that 
the project is no longer needed for use 
as a facility to assist the homeless and 
approves the use of such project for the 
direct benefit of lower income persons. 

(c) Eminent domain . A recipient of 
assistance under this part for the 
purchase, lease, renovation, 
rehabilitation, or conversion of a 
structure that is taken by eminent 
domain during the 20-year period 
following the initial date of occupancy 
must repay the assistance provided, to 
the extent that funds are available from 
the eminent domain proceeding. 

(d) Prevention of undue benefits . (1) If 
assistance is provided under this part 
for the purchase, lease, renovation, 
rehabilitation, or conversion of a 
structure, and the project is sold or 
otherwise disposed of during the 20-year 
period following the date of initial 
occupancy, the recipient must comply 
with such terms and conditions as HUD 
may prescribe to prevent the recipient 
from unduly benefiting from the sale or 
disposition. 

(2) Paragraph (d)(1) of this section 
does not apply to sales or dispositions, 
approved by HUD, that result in the 
continued use of the project for the 
direct benefit of lower income persons. 

i 579.315 Relocation and acquisition. 

(a) Minimizing displacement. 
Consistent with the other goals and 
objectives of this part, recipients must 
assure that they have taken all 
reasonable steps to minimize the 
displacement of persons (families, 
individuals, businesses, nonprofit 
organizations, and farms) as a result of a 
project assisted under this part. 

(b) Relocation assistance for 
displaced persons. A displaced person 
(defined in paragraph (f)(1) of this 
section) must be provided relocation 
assistance at the levels described in, 
and in accordance with, 49 CFR part 24. 
which contains the government-wide 
regulations implementing the Uniform 
Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(URA) (42 U.S.C. 4601-4655). 

(c) Real property acquisition 
requirements. The acquisition of real 
property for a project is subject to the 
URA and the requirements described in 
49 CFR part 24, subpart B. 


(d) Responsibility of recipient. The 
recipient must assure that it will comply 
with the URA, the regulations at 49 CFR 
part 24, and the requirements of this 
section. The cost of assistance required 
by this section may be paid from local 
public funds, funds provided in 
accordance with this part, or funds 
available from other sources. 

(e) Appeals. A person who disagrees 
with the recipient’s determination 
concerning a payment or other 
assistance required by this section may 
file a written appeal of that 
determination with the recipient The 
appeal procedures to be followed are 
described in 49 CFR 24.10. 

(f) Definitions —(1) Displaced person. 

(i) The term “displaced person” means a 
person (family, individual, business, 
nonprofit organization, or farm) that 
moves from real property, or moves 
personal property from real property, 
permanently and involuntarily, as a 
direct result of acquisition, 
rehabilitation, or demolition for a 
project assisted under this part. 
Permanent involuntary moves for an 
assisted project include: 

(A) A permanent move from the real 
property (building or complex) following 
notice by the recipient, project sponsor 
or property owner to move permanently 
from the property, if the move occurs on 
or after the date that the recipient 
submits to HUD an application for 
assistance that is later approved and 
funded; 

(B) A permanent move from the real 
property that occurs before the 
submission of the application to HUD, if 
the recipient or HUD determines that the 
displacement resulted directly from 
acquisition, rehabilitation, or demolition 
for the project; or 

(C) A permanent move from the real 
property by a tenant-occupant of a 
dwelling unit that occurs after the 
execution of the agreement between the 
recipient and HUD if: 

(1) The tenant has not been provided 
a reasonable opportunity to lease and 
occupy a suitable, decent, safe and 
sanitary dwelling in the same building/ 
complex following the completion of the 
project at a rent including estimated 
average utility costs, that does not 
exceed the greater of (/) the tenant’s rent 
and estimated average utility costs 
before the Initiation of negotiations, or 
(//) 30 percent of gross household 
income: or 

( 2 ) The tenant has been required to 
relocate temporarily, but (/) the tenant is 
not offered payment for all reasonable 
out-of-pocket expenses incurred in 
connection with the temporary 
relocation or other conditions of the 
temporary relocation are not 


reasonable, and (//) the tenant does not 
return to the building/complex; or 

(3) The tenant is required to move to 
another unit in the same building/ 
complex but is not offered 
reimbursement for all reasonable out-of- 
pocket expenses incurred in connection 
with the move. 

(ii) A person does not qualify as a 
“displaced person” if: 

(A) The person has been evicted for 
cause based upon a serious or repeated 
violation of material terms of the lease 
or occupancy agreement and HUD 
determines that the eviction was not 
undertaken for the purpose of evading 
the obligation to provide relocation 
assistance; 

(B) The person moved into the 
property after the submission of the 
application and, before commencing 
occupancy, received written notice of 
the expected displacement; 

(C) The person is ineligible under 49 
CFR 24.2(g)(2); or 

(D) HUD determines that the person 
was not displaced as a direct result of 
acquisition, rehabilitation, or demolition 
for the project. 

(iii) The recipient or sponsor may, at 
any time, request a HUD determination 
of whether a displacement is or would 
be covered by this rule. 

(2) Initiation of negotiations. For 
purposes of determining the type of 
replacement housing payment to be 
made to a residential tenant displaced 
as a direct result of privately undertaken 
rehabilitation, demolition or acquisition 
of the real property, the term "initiation 
of negotiations” means the execution of 
the agreement between the recipient and 
HUD. 

$ 579.320 Flood Insurance. 

(a) The Flood Disaster Protection Act 
of 1973 (42 U.S.C. 4001^128) prohibits 
the approval of applications for 
assistance for acquisition or 
construction (including rehabilitation) 
for projects/sites located in an area 
identified by the Federal Emergency 
Management Agency (FEMA) as having 
special flood hazards, unless: 

(1) The community in which the area 
is situated is participating in the 
National Flood Insurance Program (see 
44 CFR parts 59 through 79), or less than 
a year has passed since FEMA 
notification regarding such hazards; and 

(2) Flood insurance is obtained as a 
condition of approval of the application. 

(b) Recipients with projects/sites 
located in an area identified by FEMA 
as having special flood hazards are 
responsible for assuring that flood 
insurance under the National Flood 
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Insurance Program is obtained and 
maintained. 

{ 579.325 Applicability of other Federal 
requirements. 

Each recipient of assistance under this 
part must comply with the following 
additional requirements: 

(а) Nondiscrimination and equal 
opportunity . The nondiscrimination and 
equal opportunity requirements that 
apply to the SAFAH program are 
discussed below. Notwithstanding the 
permissibility of proposals that serve 
designated populations of homeless 
persons, recipients serving a designated 
population of homeless persons are 
required, within the designated 
population, to comply with these 
requirements for nondiscrimination on 
the basis of race, color, religion, sex, 
national origin, age, and handicap. 

(1) The requirements of the Fair 
Housing Act (42 U.S.C. 3601-20) and 
implementing regulations at 24 CFR part 
100; Executive Order 11063 (Equal 
Opportunity in Housing) and 
implementing regulations at 24 CFR part 
107; and title VI of the Civil Rights Act 
of 1964 (42 U.S.C. 2000d) 
(Nondiscrimination in Federally 
Assisted Programs) and implementing 
regulations issued at 24 CFR part 1; 

(2) The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101-07) and implementing 
regulations at 24 CFR part 146, and the 
prohibitions against discrimination 
against handicapped individuals under 
section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794) and implementing 
regulations at 24 CFR part 8; 

(3) The requirements of Executive 
Order 11246 (Equal Employment 
Opportunity) and the regulations issued 
under the Order at 41 CFR chapter 60; 

(4) The requirements of section 3 of 
the Housing and Urban Development 
Act of 1968, (12 U.S.C. 1701 u) 

(Employment Opportunities for Lower 
Income Persons in Connection with 
Assisted Projects); and 

(5) The requirements of Executive 
Orders 11025,12432, and 12138. 

Consistent with HUD’s responsibilities 
under these Orders, recipients must 
make efforts to encourage the use of 
minority and women’s business 
enterprises in connection with funded 
activities. 

(б) If the procedures that the recipient 
intends to use to make known the 
availability of the facilities to assist the 
homeless are unlikely to reach persons 
of any particular race, color, religion, 
sex, age, national origin, familial status, 
or handicap who may qualify for the 
services provided by the facilities, the 


recipient must establish additional 
procedures that will ensure that 
interested persons can obtain 
information concerning the existence 
and location of services and facilities 
that are accessible to handicapped 
persons. 

(b) Environmental. The National 
Environmental Policy Act of 1969, the 
related authorities in 24 CFR part 50 or 
part 58, and the Coastal Barrier 
Resources Act of 1982 (16 U.S.C. 3601) 
are applicable to proposals under this 
program. 

(c) Applicability of OMB Circulars . 
The policies, guidelines, and 
requirements of OMB Circular Nos. A- 
87 and A-102 (as set forth in 24 CFR part 
85) apply to the acceptance and use of 
assistance under the program by 
governmental entities, and OMB 
Circular Nos. A-110 and A-122 apply to 
the acceptance and use of assistance by 
private nonprofit organizations, except 
the requirements of 24 CFR 85.24 are 
modified by S 579.115, and the 
requirements of 24 CFR 85.31 are 
modified by ( 579.310. 

(d ) Lead-based paint (l)The 
requirements of the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 
4021-4846) and implementing regulations 
at 24 CFR part 35 (except as superseded 
in paragraph (d)(2) of this section) apply 
to facilities to assist the homeless 
assisted under this part 

(2)(i) This paragraph implements the 
provisions of section 302 of the Lead- 
Based Poisoning Prevention Act (42 
U.S.C. 4822) by establishing procedures 
to eliminate, as far as practicable, the 
hazards of lead-based paint poisoning 
with respect to structures for which 
assistance is provided under this part 
This paragraph is promulgated under 24 
CFR 35.24(b)(4) and supersedes, with 
respect to the program, the requirements 
prescribed in subpart C of 24 CFR part 
35. The requirements of this paragraph 
apply to structures that will be occupied 
by children under seven years of age. 

(ii) The following definitions apply to 
this paragraph (d): 

Applicable surface means all intact 
and non-intact painted interior and 
exterior surfaces of a residential 
structure. 

Chewable surface means all 
chewable, protruding painted surfaces 
up to five feet from the floor or ground, 
which are readily accessible to children 
under seven years of age: e.g. % 
protruding comers, windowsills and 
frames, doors and frames, and other 
protruding woodwork. 

Defective paint surfaces means paint 
on applicable surfaces that is cracking, 
scaling, chipping, peeling, or loose. 


Elevated blood lead level or EBL 
means excessive absorption of lead: that 
is, a confirmed concentration of lead in 
whole blood of 25 pg/dl (micrograms of 
lead per deciliter of whole blood) or 
greater. 

Lead-based paint surface means a 
paint surface, whether or not defective, 
identified as having a lead content 
greater than or equal to 1 mg/cm2. 

(iii) In the case of a structure 
constructed before 1978 or substantially 
rehabilitated prior to 1978, the applicant 
must inspect the structure for defective 
paint surfaces before it submits an 
application. Recipients must inspect 
assisted structures at least annually 
during the term of their operating 
commitment to HUD. If defective paint 
surfaces are found, treatment in 
accordance with 24 CFR 35.24(b)(2)(ii) is 
required. Correction of defective 
surfaces found during the initial 
inspection must be completed before 
initial occupancy of the project. 
Correction of defective paint conditions 
discovered at periodic inspection must 
be completed within 30 days of their 
discovery. When weather conditions 
prevent completion of repainting of 
exterior surfaces within the 30-day 
period, repainting may be delayed, but 
covering or removal of the defective 
paint must be completed within the 
prescribed period. 

(iv) In the case of a structure 
constructed before 1978 or substantially 
rehabilitated prior to 1978, if the 
recipient is presented with test results 
that indicate that a child under the age 
of seven years occupies the structure 
and has an elevated blood lead level 
(EBL), the recipient must cause the unit 
to be tested for lead-based paint on 
chewable surfaces. Testing must be 
conducted by a State or local health or 
housing agency, by an inspector 
certified or regulated by a State or local 
health or housing agency, or an 
organization recognized by HUD. Lead 
content must be tested by using an X- 
ray florescence analyzer (XRF) or other 
method approved by HUD. Test 
readings of 1 mg/cm or higher using an 
XRF shall be considered positive for 
presence of lead-bassd paint. Where 
lead-based paint on chewable surfaces 
is identified, covering or removal of the 
paint surface in accordance with 24 CFR 
35.24(b)(2)(ii) is required. 

(v) In lieu of the procedures set forth 
in the preceding clause, the recipient 
may. at its discretion, abate all interior 
and exterior chewable surfaces in 
accordance with the methods set out at 
24 CFR 35.24(b)(2)(ii). 

(vi) The recipient must take 
appropriate action to protect tenants 
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from hazards associated with abatement 
procedures. 

(vii) The recipient must keep a copy of 
each inspection report for at least three 
years. If a unit requires testing, or 
treatment of chewable surfaces based 
on the testing, the recipient must keep 
the test results and. if applicable, the 
certification of treatment indefinitely. 

The records must indicate which 
chewable surfaces in the facility has 
been tested or treated. If records 
establish that certain chewable surfaces 
were tested, or tested and treated, in 
accordance with the standards 
prescribed in this section, these surfaces 
do not have to be tested or treated at 
any subsequent time. 

(e) Conflicts of interest . In addition to 
the conflict of interest requirements in 
OMB Circulars A-102 and 24 CFR part 
85, no person who is an employee, agent, 
consultant, officer, or elected or 
appointed official of the recipient that 
receives assistance under the program 
and who exercises or has exercised any 
functions or responsibilities with respect 
to assisted activities, or who is in a 
position to participate in a 
decisionmaking process or gain inside 
information with regard to such 
activities, may obtain a personal or 
financial interest or benefit from the 
activity, or have an interest in any 
contract, subcontract, or agreement with 
respect thereto, or the proceeds 
thereunder, either for himself or herself 
or for those with whom he or she has 
family or business ties, during his or her 
tenure or for one year thereafter. 

(f) Use of debarred, suspended\ or 
ineligible contractors. The provisions of 
24 CFR part 24 apply to the employment, 
engagement of services, awarding of 
contracts, or funding of any contractors 
or subcontractors during any period of 
debarment, suspension, or placement in 
ineligibility status. 


(g) Audit The financial management 
systems used by States, metropolitan 
cities, urban counties, governmental 
entities and tribes that are recipients 
under this program must provide for 
audits in accordance with 24 CFR part 
44. Private nonprofit organization 
recipients are subject to the audit 
requirements of OMB Circular A-110. 
HUD may perform or require additional 
audits as it finds necessary or 
appropriate. 

(h) Davis-Bacon Act The provisions 
of the Davis-Bacon Act (40 U.S.C. 276a- 
276a-5) do not apply to the program. 

(i) Drug- and alcohol-free facilities. 
Section 402 of the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1988 requires recipients assisted 
under this part to administer, in good 
faith, a policy designed to ensure that 
the homeless facility is free from the 
illegal use, possession, or distribution of 
drugs or alcohol by its residents. 
Recipients are also subject to the 
requirements of sections 5151-5160 of 
the Drug-Free Workplace Act of 1988 
and HUD‘s implementing regulations at 
24 CFR part 24. 

Subpart F—Administration 

$ 579.400 Obligation of funds, funding 
amendments, and deobligation. 

(a) Obligation of funds. When IIUD 
selects an application for funding and 
notifies the recipient, it will obligate 
funds to cover the amount of the 
approved assistance under subpart B of 
this part 

(b) Increases. After the initial 
obligation of funds, HUD will not make 
any upward revisions to the amount 
obligated for any approved assistance. 

(c.) Deobligation. (1) HUD may 
deobligate amounts for approved 
assistance is proposed activities are not 
begun or carried out expeditiously 
within a reasonable time following 
selection. 


(2) The grant agreement may set forth 
in detail other circumstances under 
which funds may be deobligated. and 
other sanctions may be imposed. 

(3) HUD may: 

(i) Fund eligible applications that 
were submitted in response to the most 
recently published notice of funds 
availability with the deobligated funds; 
or 

(ii) Readvertise the availability of 
funds that have been obligated under 
this section in a notice of fund 
availability under 5 579.200. 

(d) Site control. HUD will deobligate 
any award for assistance under this part 
if the recipient does not have control of 
a suitable site within one year after 
notification of an award. 

$ 579.405 Site change. 

(a) General A recipient may obtain 
ownership or control of a suitable site 
different from the one specified in its 
application. Retention of an assistance 
award is subject to the new site’s 
meeting all requirements under this part 
for suitable sites. 

(b) Increased costs. If the costs for the 
purchase, lease, rehabilitation, 
renovation, or conversion of the 
substitution site are greater than the 
amount awarded for such assistance for 
the site specified in the application, the 
recipient must provide for all additional 
costs. If the recipient is unable to 
demonstrate to HUD that it is able to 
provide for the difference in costs. HUD 
may deobligate the award of assistance. 

(c) Applicability. This section is 
applicable to awards of assistance made 
under this part on or after November 1, 
1987. 

Dated: October 31.1989. 

Anna Kondratas, 

Assistant Secretary for Community Planning 
and Development 

(FR Doc. 89-26111 Filed 11-6-89; 8:45 am| 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner 

24 CFR Parts 812 and 882 
[Docket No. R-89-1432; FR-2539-F-03J 
RIN 2502-AE62 

Section 8 Moderate Rehabilitation 
Program for Single Room Occupancy 
Dwellings for Homeless Individuals 

agency: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 
action: Final rule. 

summary: This rule implements section 
441 of the Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 
11401), as amended by the Stewart B. 
McKinney Homeless Assistance 
Amendments Act of 1988 (Pub. L 100- 
628, approved November 7,1988), which 
authorizes the section 8 Moderate 
Rehabilitation Assistance Program for 
Single Room Occupancy (SRO) 
Dwellings for Homeless Individuals. The 
purpose of the SRO program is to 
provide rental assistance for homeless 
individuals in rehabilitated SRO 
housing. The assistance is in the form of 
rental assistance under the section 8 
Housing Assistance Payments Program. 
These payments equal the rent for the 
unit, including utilities, minus the 
portion of the rent payable by the tenant 
under the U.S. Housing Act of 1937. 
EFFECTIVE date: Under section 7(o)(3) of 
the Department of Housing and Urban 
Development Act (42 U.S.C. 3535(o)(3]), 
this final rule cannot become effective 
until after the first period of 30 calendar 
days of continuous session of Congress 
which occurs after the date of the rule's 
publication. HUD will publish a notice 
of the effective date of this rule 
following expiration of the 30-session- 
day waiting period. Whether or not the 
statutory waiting period has expired, 
this rule will not become effective until 
HUD's separate notice is published 
announcing a specific effective date. 

FOR FURTHER INFORMATION CONTACT: 
Lawrence Goldberger, Director. Office 
of Elderly and Assisted Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street. SW„ 
Washington, DC 20410, telephone (202) 
755-5720. 

A telecommunications device for deaf 
persons (TDD) is available at (202) 506- 
2873. Voice line (202) 377-9555. (These 
are not toll-free numbers.) Hours: 9:00 
a.m. to 5:00 p.m. (EST). 


SUPPLEMENTARY INFORMATION: 
Information Collection Requirements 

The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980. Expedited review has been 
requested by December 7,1989, so that 
the application process described in this 
rule may be carried out following OMB 
approval of the necessary collections of 
information. 

Pending approval of these collections 
of information by OMB and the 
assignment of an OMB control number, 
no person may be subjected to a penalty 
for failure to comply with these 
information collection requirements. The 
OMB control number, when assigned, 
will be announced by separate notice in 
the Federal Register, at the same time 
that the rule's effective date is 
published. 

Public reporting burden for this 
collection of information is estimated to 
include the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the documents making up the 
collection of information. Information on 
the estimated public reporting burden is 
provided elsewhere in this document. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden by 
no later than December 7,1989, to the 
Department of Housing and Urban 
Development, Rules Docket Clerk, 451 
Seventh Street SW., Room 10276, 
Washington, DC 20410, and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget 
Washington, DC 20503. 

L Background 

On July 22.1987, the President signed 
into law the Stewart B. McKinney 
Homeless Assistance Act (the 
"McKinney Act"). Public Law 100-77. 
This rule implements section 441 of the 
McKinney Act which authorizes the 
section 8 Moderate Rehabilitation 
Assistance Program for Single Room 
Occupancy Dwellings for Homeless 
Individuals. 

A notice was published on January 9, 
1989 (54 FR 769) announcing the 
availability of a $45 million 
appropriation under the Department of 
Housing and Urban Development- 
Independent Agencies Appropriations 
Act 1989 (Pub. L 100-404, approved 
August 19,1988). The January 9 notice 
set forth the requirements governing the 
use of the funds made available in that 


fiscal year. A prior notice of funding 
availability was published in Fiscal 
Year 1988 (52 FR 38380, October 15. 

1987) , which governed the use of those 
funds provided in that fiscal year. 

The Stewart B. McKinney Homeless 
Assistance Amendments Act of 1988 
(Pub. L 100-628, approved November 7, 

1988) (the "1988 Amendments") made 
additional program changes, which were 
reflected in the January 9 notice and 
which are discussed further below, 
regarding (1) the use of efficiency units, 
(2) a definition of "major spaces", (3) an 
annual adjustment of the cost limitation 
per unit, and (4) responsibility for 
environmental reviews. The 1988 
Amendments also required the 
Department to implement the 
requirements by notice within 60 days of 
enactment and by regulations within 12 
months. The notice published on 
January 9,1989 complied with the first 
half of the mandate; however, in order 
to meet the second half, the Department 
solicited public comments on the 
January 9 notice, and a 60 day comment 
period was afforded the public. A 
discussion of the comments received 
and the disposition of those comments is 
contained elsewhere in this preamble. 

IL This Rule 

Under the program, HUD enters into 
annual contributions contracts (ACCs) 
with public housing agencies (PHAs) in 
connection with the moderate 
rehabilitation of residential properties in 
which some or all of the dwelling units 
may not contain either food preparation 
or sanitary facilities. (The inclusion of 
efficiency units was added by the 1988 
Amendments and is discussed further 
below). Each of these single room 
occupancy (SRO) units is intended for 
occupancy by one eligible homeless 
individual. The limitation of occupancy 
to one eligible individual is a Housing 
Quality Standard (HQS) requirement 
developed by the Department to 
implement section 8(n) of the U.S. 
Housing Act of 1937, 42 U.S.C. 1437f, 
which first allowed the use of section 0 
Moderate Rehabilitation assistance for 
SRO units. 

Assistance under section 441 of the 
McKinney Act may only be provided for 
SRO units occupied by homeless single 
"individuals" (section 441(b)). In this 
respect, section 441 differs from all other 
section 8 and Public Housing programs 
under the United States Housing Act of 
1937, as well as from all of the other 
homeless assistance programs under the 
McKinney Act. For other section 8 or 
Public Housing programs, HUD is 
authorized to provide assistance for 
"families" (see U.S. Housing Act of 1937, 
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passim ) and a single individual may 
qualify as a statutory “family” only in 
specific circumstances defined in the 
law (U.S. Housing Act of 1937, section 
3(b)(3)). For the other McKinney Act 
programs, assistance is made available 
for homeless families. By contrast, 
section 8 SRO assistance under section 
441 may not be used for housing 
occupied by a multi-person “family”, 
and may only be used for assistance to 
single individuals. 

The legislative history indicates 
clearly the Congressional intention that 
assistance under section 441 may only 
be used for single individuals, and may 
not be used for multi-person families, or 
families with children. The legislation 
authorizing section 8 moderate 
rehabilitation assistance for SRO units 
originated in the Senate. An explanation 
of the bill (inserted in the record by 
Senator Cranston) states that the 
Section 8 assistance for SRO dwellings 
is intended to meet the housing needs of 
“elderly, handicapped or displaced 
single individuals” (133 Cong. Rec. S 
4816). 

In the bill introduced in and originally 
passed by the Senate, the authorization 
of section 8 moderate rehabilitation 
assistance for SRO units was paired 
with a separate proposed authorization 
of section 8 certificate funding “to assist 
homeless families with children.” (The 
proposed authorization to assist 
homeless families with children was at 
section 404(a) of the Senate bill (H.R. 

558 as amended by Senate substitute); 
the authorization to assist single 
individuals in SRO dwellings was at 
section 404(b) of the bill.) In conference 
on the McKinney bill, the subsection to 
provide assistance for homeless families 
with children was dropped (presumably 
because assistance for such families is 
authorized under other sections of 
McKinney); the provision of assistance 
for individuals in SRO housing was 
retained, and enacted as section 441 of 
the McKinney Act This history shows 
that section 441 was not intended to 
provide assistance for families with 
children, but to meet the special housing 
needs of isolated individuals. 

Section 8(n) of the U.S. Housing Act of 
1937 (42 U.S.C. 1437f) authorizes the 
Secretary to waive (1) the 15 percent 
.imitation on the number of units under 
the jurisdiction of any PI LA that can be 
occupied by “other single persons” 

(those who do not qualify as elderly, 
displaced, or the remaining member of a 
tenant family), and (2) the preference for 
persons who are elderly, handicapped, 
or displaced over other single persons. 
(See sec. 3(b)(3), U.S. Housing Act of 
1937, 42 U.S.C 1437a(b)(3)). The 


Department believes that waiver of the 
limitation and preference is appropriate 
for this program. Many of those who will 
occupy the SRO housing assisted under 
this program would not be subject to the 
15 percent limitation (because they are 
elderly, displaced, or the remaining 
member of a tenant family) and. 
therefore, would probably qualify for the 
preference. In light of the administrative 
burden involved for those few who may 
be subject to the 15 percent limitation, 
the Department waives these provisions 
for purposes of this program. 
Accordingly, the selection of tenants is 
not subject to the statutory percentage 
limitations on the number of units that 
may be occupied by single persons other 
than the elderly, handicapped, or 
displaced, nor is tenant selection for 
SROs subject to the preference for 
elderly, handicapped, or displaced 
single persons over other single persons. 
The waiver of these provisions is set 
forth in S 882.809. (A conforming 
regulatory change regarding this waiver 
is also set forth in an amendment to 
§ 812.3.) 

If, after appropriate outreach efforts 
by the PHA and the Owner, there are 
insufficient eligible homeless individuals 
to fill all assisted units, the Owner may 
rent them to eligible non-homeless 
individuals. 

Amounts made available through this 
program must be allocated by HUD on 
the basis of a national competition to 
the applicants that best demonstrate a 
need for the assistance and the ability to 
undertake and carry out a program to be 
assisted under this rule. No single city or 
urban country is eligible to receive more 
than 10 percent of the assistance being 
made available. 

Under this program, HUD will provide 
assistance for a 10-year period. The 
statutory allocation procedures 
established for the program by section 
441 apply instead of the “fair share” 
allocation prooedures required for most 
assisted housing funds by section 213(d) 
of the Housing and Community 
Development Act of 1974, 42 U.S.C. 
1439(d). 

A notice of funding availability for the 
program will be published in the Federal 
Register, each fiscal year or as often as 
is needed, announcing the availability of 
funds and inviting PHAs to submit 
applications for the program. 
Applications shall contain the 
information prescribed in $ 882.805(c) 
and any other information prescribed in 
the Notice. The Notice will also provide 
additional information on the HUD 
selection process, including how 
applications will be ranked. The Notice 
will include specific information on 


when and to whom applications are to 
be submitted. HUD Headquarters will 
process all applications and select the 
successful PHAs. 

A PHA which is selected will execute 
an ACC with HUD. The ACC shall be 
for a term of eleven years (thus allowing 
for one year to place the units under a 
Housing Assistance Payments Contract 
(HAP Contract) and a 10-year assistance 
period under the HAP Contract). The 
ACC will give HUD the option to renew 
the ACC for an additional 10 years, 
subject to the availability of 
appropriations. 

Before the Owner begins any 
rehabilitation, the PHA and the Owner 
must enter into an Agreement to Enter 
into Housing Assistance Payments 
Contract (Agreement). After completion 
of rehabilitation, the PHA and the 
Owner will enter into a Housing 
Assistance Payments Contract. The 
IIAP Contract must be entered into 
within 12 months of execution of the 
ACC and will have a 10-year term. 

Under the original Section 8 Moderate 
Rehabilitation Program for Single Room 
Occupancy Dwellings for Homeless 
Individuals, the total cost of 
rehabilitation that may be compensated 
through Contract Rents under a HAP 
Contract could not exceed $14,000 per 
SRO unit (including a pro rata share of 
the cost related to common areas). This 
limit could be adjusted in certain 
circumstances. Further discussion of the 
cost limitation is set forth below under 
the discussion of the changes made by 
the 1988 Amendments. (There is no 
limitation on the cost of rehabilitation 
under the regular Moderate 
Rehabilitation program.) 

Under this rule permanent 
displacement is prohibited. The 
Department believes that a project that 
cannot be rehabilitated without 
permanently displacing tenants should 
not be provided with assistance, and 
has prohibited such assistant in 
S 832.803(d). However, in the event there 
is a waiver of this prohibition or a 
violation of this prohibition, there is a 
cross-reference in $ 882.803(d) to the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970. 

This rule makes applicable many of 
the regulations for the current Moderate 
Rehabilitation Program in 24 CFR part 
882, subparts D and E, and refers to 
other regulations in title 24 of the Code 
of Federal Regulations. Section 
references to HUD regulations are to 
title 24. The term “family” as used in 24 
CFR 812.2 shall be understood to refer to 
an individual for purposes of the 
Moderate Rehabilitation SRO Program. 








46830 Federal Register / Vol. 54, No. 214 / Tuesday, November 7, 1989 / Rules and Regulations 


The 1988 Amendments made the 
following changes to the SRO Program. 
(These changes were reflected in the 
January 9,1989 notice of funding 
availability.): 

(1) SRO assistance may now be used 
In connection with the moderate 
rehabilitation of efficiency units, if the 
owner agrees to pay the additional costs 
of rehabilitating and operating the units. 
This amendment is evidenced in this 
rule by permitting, under $ 882.803(b) 
Housing Quality Standards, an SRO unit 
that may contain both food preparation 
and sanitary facilities. However, in no 
case may the fair market rents for SRO 
units be exceeded. (That fair market 
rent is 75 percent of the 0-bedroom 
Moderate Rehabilitation fair market 
rent.) 

(2) A definition of '‘major spaces” is 
provided in connection with fire and 
safety improvements and is set forth to 
mean “hallways, large common areas, 
and other areas specified in local fire, 
building, or safety codes.” This 
definition is contained in this rule under 
S 882.803(b) Housing Quality Standards. 

(3) HUD is required to increase the per 
unit cost limit each year to take into 
account increases in construction costs, 
starting with assistance provided on or 
after October 1,1988. For purposes of 
Fiscal Year 1989 funding, the cost 
limitation was raised from $14,000 per 
unit to $14,300 per unit to take into 
account increases in construction costs 
during the preceding 12-month period. 
(Future cost limitation changes will be 
established by publication of a Notice in 
the Federal Register.) 

(4) Under section 104(g) of the 
Housing and Community Development 
Act of 1974, 42 U.S.C. 5304 (the ”1974 
Act”), funds may be released for 
particular projects to recipients of CDBG 
assistance under title I of the 1974 Act 
who assume all of the responsibilities 
for environmental review, 
decisionmaking, and actions under the 
1974 Act. Section 482(a) of the 1988 
Amendments states that “the provisions 
of, and regulations and procedures 
applicable under, section 104(g)” of the 
1974 Act shall apply to assistance and 
projects under title IV of the McKinney 
Act. This gives HUD the discretion to 
8pply the environmental review 
procedures of section 104(g) and its 
implementing regulations at 24 CFR part 
58 to the section 8 Moderate 
Rehabilitation SRO program. 

In all the programs to which section 
104(g) (other than those in title IV of the 
McKinney Act) applies, the recipients of 
assistance are jurisdictions with general 
purpose powers. Although a small 
minority of PHA9 are agencies of 
general local government, the majority 


do not possess general purpose powers. 
The Department believes that the 
existence of such powers—especially 
powers relating to land use control—is 
an important element in a recipient’s 
ability to carry out the status of a 
“responsible Federal official”, within the 
meaning of section 104(g). Clearly, most 
PHAs do not possess these powers and 
would be unable successfully to carry 
out these environmental responsibilities. 

Thus, for purpose of this rule, the 
Department will not provide for 
assumption of environmental review 
responsibilities by PHAs, but will carry 
out these functions itself. (This decision 
applies to all PHAs, even if they possess 
general governmental powers.) In the 
Department’s view, the relatively small 
number of PHAs that have these powers 
doe9 not justify operating a dual system 
for environmental review for the 
program. 

In developing a final rule for this 
program, the Department specifically 
requested in the January 9 notice 
comments on the following alternative 
proposals for handling environmental 
reviews for this program in the future: 

(a) HUD to continue to conduct the 
environmental reviews for all recipients 
under this program, or 

(b) Units of general local government 
that operate as PHAs to assume 
responsibility for conducting their own 
environmental reviews, with HUD 
continuing to conduct the reviews for all 
other PHAs. No comments were 
received on this issue or on the 
alternatives presented. The Department 
will continue to conduct the 
environmental reviews for this program 
as discussed above. 

(5) Section 401 of the McKinney Act 
prohibits assistance under the Moderate 
Rehabilitation SRO Program from being 
made available within the jurisdiction of 
a State, or a metropolitan city or urban 
county that is eligible for a formula 
allocation under the Emergency Shelter 
Grants program established by the 
McKinney Act (ESG formula city or 
county), unless the State, city, or county 
has a HUD-approved Comprehensive 
Homeless Assistance Plan (CHAP). If 
the structure containing an SRO unit to 
be assisted under this program is 
located within an ESG formula city or 
country, the city or county must have an 
approved CHAP. If the structure is 
located outside an ESG formula city or 
county, the State must have an approved 
CHAP. Since Indian tribes are not 
required to have approved CHAPs, the 
CHAP requirement does not apply to an 
Indian Housing Authority established by 
exercise of a tribe’s powers of self- 
government independent of State Law. 
Section 401(f) provides that in an area 


covered by a CHAP, an application for 
homeless housing assistance (under title 
IV of the McKinney Act, including 
Moderate Rehabilitation Single Room 
Occupancy Assistance under section 
441) must contain a certification from 
the official who submits the CHAP that 
the proposed assistance is consistent 
with the CHAP. The certification 
requirement is set forth under 
5 882.805(c)(7) of this rule. 

Section 402 of the 1988 Amendments 
require CHAPs to contain an assurance 
that each grantee, recipient, and project 
sponsor (as appropriate) will administer, 
in good faith, a policy designed to 
ensure that the homeless facility is free 
from the illegal use, possession, or 
distribution of drugs or alcohol by its 
beneficiaries. SROs under this program 
are homeless facilities for this purpose 
and, therefore, subject to CHAP 
requirements regarding drug- and 
alcohol-free facilities as set forth in 
section 111.4 of the CHAP notice 
published on December 28,1988 (53 FR 
52600). 

This rule follows the requirements of 
the notice of fund availability published 
on January 9,1989, with the exception 
of: (1) The expansion of eligibility to 
participate at § 882.805(c)(9) to PHAs 
that are not currently administering a 
Moderate Rehabilitation program, as 
discussed further under Public 
Comments, and (2) the additional 
requirement at 5 882.805(c)(5) that 
applicants submit information regarding 
their experience in working with 
homeless people. 

III. Public Comments 

As discussed above, the 1988 
Amendments required the Department 
to implement its requirements by notice 
within 60 days of its enactment and by 
regulations within 12 months. The notice 
published on January 9,1989 complied 
with the first half of the mandate; 
however, in order to meet the second 
half, the Department solicited public 
comment on the notice, and a 60-day 
comment period was afforded the 
public. 

The Department received eight public 
comments from: Two local housing 
authorities, a county multi-service 
center, a mayor of a city, a State 
representative to a State legislature, a 
State department of community 
development, a county government, and 
a private citizen. All commenters raised 
essentially the same objection—that the 
program was limited to public housing 
agencies that are currently 
administering a Moderate Rehabilitation 
program under 24 CFR part 882. 
Accordingly, the final rule does not 
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contain that restriction, and all PHAs 
are permitted to submit applications. 
(This change was implemented by a 
revised notice of fund availability 
published on April 18,1989, at 54 FR 
15580.) 

IV. Other Matters 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection weekdays from 7:30 a.m. to 
5:30 p.m. in the Office of the Rules 
Docket Clerk. Office of the General 
Counsel. Department of Housing and 
Urban Development. Room 10276. 451 
Seventh Street. SW., Washington. DC 
20410. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rule indicates that it does not (1) have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 

Federal, State, or local government 
agencies, or geographic regions; or (3) 


have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with 5 U.S.C. 605(b) 

(the Regulatory Flexibility Act), the 
Undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities because it 
provides housing for homeless 
individuals through a housing assistance 
mechanism that is already established 
between HUD, the PHA, and the Owner 
under the section 8 Housing Assistance 
Payments Program. 

Executive Order 12672, Federalism 

The General Counsel, as the 
Designated Official under section 6(a) of 
the Executive Order 12612, Federalism, 
has determined that the policies 
contained in this rule do not have 
federalism implications and. thus, are 
not subject to review under the Order 
because the rule merely provides, at 
statutory direction, housing for homeless 
individuals through a housing assistance 
mechanism that is already established 
between HUD, the PHA, and the Owner 
under section 8 Housing Assistance 
Payments Program. 


Executive Order 12606, the Family 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, the Family, has determined 
that this rule does not have a potential 
significant impact on family formation, 
maintenance, and general well-being 
and, thus, is not subject to review under 
the Order, because its aim is to provide 
single room housing for homeless 
individuals. 

This rule was listed as item 1058 in 
the Department’s Semiannual Agenda of 
Regulations published on October 30. 
1989 (54 FR 44702, 44723) in accordance 
with Executive Order 12291 and the 
Regulatory Flexibility Act. 

The Catalog of Federal Domestic 
Assistance Program number is 14 158, 
Lower Income Housing Assistance 
Program. 

Information Collection Requirements 

The collection of information 
requirements contained in this rule have 
been submitted to OMB for review 
under section 3504(h) of the Paperwork 
Reduction Act of 1980 and have been 
assigned OMB control number 2502- 
0367. A new information collection 
requirement has been added at 
§ 882.805(c)(5) relating to the applicant's 
experience in working with homeless 
people. Information on these 
requirements is provided as follows: 


Tabulation of Annual Reporting Burden Final Rule—Section 8 Moderate Rehabilitation Program for Single Room 

Occupancy Dwellings for Homeless Individuals 


Description of information collection 

Section of 24 CFR 
affected 

No. of 

respondents 

No. of 

responses per 
respondents 

Total annual 
responses 

Hours per 
response 

Total hours 

Section 8 moderate rehabilitation program for single room 
occupancy dwellings for homeless individuals (2502- 

0367). 

24 CFR 882 

150 

1 

150 

25.5 

3.825 


Accordingly, chapter VIII of title 24 of 
the Code of Federal Regulations is 
amended as follows: 

PART 812—[AMENDED] 

L The authority for part 812 continues 
to read as follows: 

Authority: Sec. 3, United States Housing 
Act of 1937 (42 U.S.C. 1437a); sec. 7(d). 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

2. In j 812.3, a new paragraph (g) is 
added to read as follows: 

5 B12.3 Authorization to admit single 
Persons. 

• * * • • 

(g) This section shall not apply to the 
Section 8 Moderate Rehabilitation 


Program for Single Room Occupancy 
Dwellings for Homeless Individuals set 
forth at 24 CFR part 882, subpart !L 

PART 882—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM- 
EXISTING HOUSING 

3. The authority citation for part 882 is 
amended by adding the following 
citation: 

Authority: * * * Secs. 401 and 441, 

Stewart B. McKinney Homeless Assistance 
Act, Pub. L 100-77, approved July 22.1987; 
secs. 481 and 485. Stewart B. McKinney 
Homeless Assistance Amendments Act of 
1988, Pub. L 100-628, approved November 7, 
1988; sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 

4. Part 882 is amended to add a new 
subpart H to read as follows: 


Subpart H—Section 8 Moderate 

Rehabilitation Single Room Occupancy 

Program for Homeless Individuals 

Sec. 

882.801 Purpose. 

882.802 Definitions. 

682.803 Project eligibility and other 
requirements, 

882.804 Other Federal requirements. 

882.805 PHA application process. HUD 
review and selection, ACC execution, 
and pre-rehabilitation activities. 

882.806 Agreement to enter into housing 
assistance payments contract 
rehabilitation period, and cost 
certifications. 

882.807 Housing assistance payments 
contract. 

882.808 Management. 

882.809 Waivers. 
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Subpart H—Section 0 Moderate 
Rehabilitation Single Room Occupancy 
Program for Homeless Individuals 

{882.801 Purpose. 

The purpose of section 8 Moderate 
Rehabilitation Program for Single Room 
Occupancy (SRO) Dwellings for 
Homeless Individuals is to provide 
rental assistance for homeless 
individuals in rehabilitated SRO 
housing. The section 8 assistance is in 
the form of rental assistance payments. 
These payments equal the rent for the 
unit, including utilities, minus the 
portion of the rent payable by the tenant 
under the U.S. Housing Act of 1937. 

{882.802 Definitions. 

In addition to the definitions set forth 
in { 882.102 (except for the definition of 
“Single Room Occupancy (SRO) 
Housing'* therein) the following will 
apply: 

Agreement to enter into housing 
assistance payments contract 
("Agreement”). A written agreement 
between the Owner and the PHA that, 
upon satisfactory completion of the 
rehabilitation in accordance with 
requirements specified in the 
Agreement, the PHA will enter into a 
Housing Assistance Payments Contract 
with the Owner. 

Eligible individual ("Individual”). An 
individual who, taking into account the 
supportive services available to the 
individual, is capable of independent 
living and is authorized for admission to 
assisted housing under 24 CFR part 812 
and part 813. 

Homeless individual. An individual 
who— 

(a) Is an Eligible Individual, 

(b) Lacks a fixed, regular, and 
adequate nighttime residence; and 

(c) Has a primary nighttime residence 
that is— 

(1) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations 
(including welfare hotels, congregate 
shelters, and transitional housing for the 
mentally ill); 

(2) An institution that provides a 
temporary residence for individuals 
intended to be institutionalized; or 

(3) A public or private place not 
designed for. or ordinarily used as, a 
regular sleeping accommodation for 
human beings. The term “Homeless 
Individual" does not include any 
individual imprisoned or otherwise 
detained under an Act of the Congress 
or a State law. 

McKinney Act. The Stewart B. 
McKinney Homeless Assistance Act 
(Pub. L 100-77, approved July 22,1987), 


as amended by the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1988 (Pub. L 100-628, approved 
November 7,1988). 

Moderate rehabilitation. 

Rehabilitation involving a minimum 
expenditure of $1,000 for a unit, 
including its prorated share of work to 
be accomplished on common areas or 
systems, to upgrade to Decent, Safe and 
Sanitary condition to comply with the 
Housing Quality Standards or other 
standards approved by HUD, from a 
condition below those standards 
(improvements being of a modest nature 
and other than routine maintenance. 

Single room occupancy (SRO) 
housing. A unit for occupancy by a 
single eligible individual capable of 
independent living which may not 
contain food preparation and/or 
sanitary facilities in accordance with 
S 882.803(b). 

Statement of family responsibility. 

An agreement, in the form prescribed by 
HUD. between the PHA and a Family to 
be assisted under the Program, stating 
the obligations and responsibilities of 
the two parties. 

Supportive services. Services that 
may include outpatient health services; 
employment counseling; nutritional 
counseling; information on obtaining 
furniture or clothing; security 
arrangements necessary for the 
protection of residents of facilities to 
assist the homeless; other services 
essential for maintaining independent 
living; assistance to homeless 
individuals in obtaining other Federal, 
State, and local assistance available for 
such individuals, including mental 
health benefits, employment counseling, 
medical assistance, and income support 
assistance, such as Supplemental 
Security Income benefits, General 
Assistance, and Food Stamps; and 
residential supervision necessary to 
facilitate the adequate provision of 
supportive services to die residents. The 
term does not include major medical 
equipment. 

§ 882.803 Project eligibility and other 
requirement*. 

(a) Eligible and ineligible properties— 

(1) Except as otherwise provided in this 
paragraph (a), housing suitable for 
moderate rehabilitation is eligible for 
inclusion under this program. Existing 
structures of various types may be 
appropriate for this program, including 
single family houses and multifamily 
structures. 

(2) Housing is not eligible for 
assistance under this program if it: 

(i) Is, or has been within 12 months 
before the Owner submits a proposal to 


the PHA, subsidized under any Federal 
housing program, including the 
Certificate or Housing Voucher program; 

(ii) Is owned by the PHA (or by an 
entity controlled by the PHA) 
administering the ACC under which 
assistance is to be provided; 

(iii) Is a project with a HUD-held 
mortgage or is a HUD-owned project; or 

(iv) Is or has been assisted, or is in a 
project for which a commitment for 
assistance has been entered into, under 
the Rental Rehabilitation program, 24 
CFR part 511. 

(3) Nursing homes and related 
facilities such as intermediate care or 
board and care homes; units within the 
grounds of penal, reformatory, medical, 
mental, and similar public or private 
institutions; and facilities providing 
continual psychiatric, medical, or 
nursing services are not eligible for 
assistance under this program. 

(4) No Section 8 assistance may be 
provided with respect to any unit 
occupied by an Owner. 

(5) Housing located in the Coastal 
Barrier Resources System designated 
under the Coastal Barriers Resources 
Act is not eligible. 

(6) Single-sex facilities are allowable 
under the Moderate Rehabilitation SRO 
program, provided that the PHA 
determines that because of the physical 
limitations or configuration of the 
facility, considerations of personal 
privacy require that the facility (or parts 
of the facility) be available only to 
members of a single sex. 

(b) Housing quality standards. Section 
882.404 (including its incorporation by 
reference of 24 CFR 882.109) shall apply 
to this program, except as follows: 

(1) The housing quality standards in 
24 CFR 832.109(1) and 24 CFR 882.404(c). 
concerning lead-based paint, shall not 
apply to this program, since these SRO 
units will not house children. 

(2) In addition to the performance 
requirements contained in 8 882.109{p) 
concerning SRO units, a sprinkler 
system that protects all major spaces, 
hard wired smoke detectors, and 9 uch 
other fire and safety improvements as 
State or local law may require shall be 
installed in each building. The term 
“major spaces" means hallways, large 
common areas, and other areas 
specified in local fire, building, or safety 
codes. 

(3) Section 882.109(q). concerning 
shared housing, shall not apply to this 
program. 

(4) Section 882.404(b), concerning site 
and neighborhood standards, shall not 
apply to this program, except that 24 
CFR 882.404(b) (1) and (2) shall apply. In 
addition, the site shall be accessible to 
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social, recreational, educational, 
commercial, and health facilities, and 
other appropriate municipal facilities 
and services. 

(5) An SRO unit may contain both 
food preparation and sanitary facilities. 

(c) Financing. Section 882.405 shall 
apply to this program. 

(d) Relocation —(1) Prohibition against 
displacement of residential tenants from 
assisted units. Constructing or 
rehabilitating units to be subsidized 
with assistance under subpart H may 
not result in the displacement of 
residential tenants from the units to be 
subsidized. A residential tenant who is 
displaced, either through a waiver of 
this requirement or in violation of this 
requirement, may qualify as a displaced 
person under paragraph (d)(2) of this 
section. 

(2) Uniform Relocation Act The 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(URA) (42 U.S.C. 4601) and 
govemmentwide implementing 
regulations at 49 CFR part 24 set forth 
relocation assistance requirements that 
apply to displaced persons. 

(i) For the purposes of this subpart H, 
the term “displaced persons’* means a 
person (family, individual, business, 
nonprofit organization, or farm) that 
moves permanently and involuntarily as 
a direct result of acquisition, 
rehabilitation, or demolition for a 
project assisted under this subpart H. 
Displaced person includes: 

(A) Any person required by the 
Owner to move permanently from the 
property (structure or complex) on or 
after the date that the Owner submits to 
a PHA an application for assistance that 
is later approved and funded, unless: 

(1) The person is evicted for cause 
based upon a serious or repeated 
violation of material terms of the lease 
or occupancy agreement and the PHA 
determines that the eviction was not 
undertaken for the purpose of evading 
the obligation to provide relocation 
assistance; 

(2) The person moved into the 
property (structure or complex) after the 
submission of the application but 
received prior written notice of the 
expected displacement; or 

(3) The PHA determines that the 
person was not displaced as a direct 
result of acquisition, rehabilitation, or 
demolition for the project and the HUD 
Field Office concurs in that 
determination. 

(B) A person required by the Owner to 
®°ve permanently from the property 
(structure or complex) before the Owner 
submits an application to the PliA, if the 
H1A or HUD determines that the 
displacement resulted from acquisition. 


rehabilitation, or demolition for the 
project. 

(C) A person who is temporarily 
relocated under the provisions of 
paragraph (d)(3) of this section, but is 
not reimbursed for reasonable out-of- 
pocket expenses required by paragraph 
(d)(3)(i)(D) of this section and does not 
return to the property. 

(ii) The PHA may, at the time, request 
a HUD determination as to whether a 
displacement is covered by the URA. 

(iii) A displaced person’s eligibility for 
relocation assistance is subject to the 
requirements in 49 CFR part 24. 

(3) Temporary relocation. The 
following policies apply to temporary 
relocation of tenants from a property 
(structure or complex). The policies 
apply only to lawful residential tenants 
(but not to owner-occupants or 
businesses) who are temporarily 
relocated following submission of the 
Owner’s application to the PHA. The 
following policies do not apply to 
tenants who commence occupancy after 
the Owner’s submission of an 
application if, before they commence 
occupancy, they are are provided 
written notice from the Owner of the 
impending new construction or 
rehabilitation and possible temporary 
relocation, or whose tenancy is 
terminated for cause based upon a 
serious or repeated violation of material 
terms of the lease or occupancy 
agreement. 

(i) Tenants may not be required to 
move temporarily from a property 
(structure or complex) unless: 

(A) The Owner has given the tenants 
advance written notice and appropriate 
advisory services; 

(B) Decent, safe, and sanitary 
temporary housing is available; 

(C) The temporary relocation period 
will not exceed 12 months; and 

CD) The Owner must reimburse 
tenants for reasonable out-of-pocket 
expenses incurred in connection with 
the temporary relocation, including 
moving costs to and from temporary 
housing and increases in monthly 
housing costs. 

(ii) The PHA must ensure that all the 
temporary relocation requirements are 
met Preliminary or ongoing 
administrative funds may be used for 
costs of PHA advisory services for 
temporary relocation of tenants to be 
assisted under the program. 

(iii) Tenants who do not believe they 
have received temporary relocation 
opportunities, services, or payments in 
accordance with this paragraph (d) may 
appeal to the PHA and must be given an 
Informal hearing on this appeal. 


§ 882.804 Other Federal requirements. 

(a) Participation in this program 
requires compliance with the Equal 
Opportunity requirements specified in 
S 882.111, with section 504 of the 
Rehabilitation Act of 1973 (as 
implemented at 24 CFR part 8). and with 
the Age Discrimination Act of 1975. The 
PHA must also comply with its equal 
opportunity housing plan. 

(b) The PHA and Owner must agree to 
comply with the requirements of the 
following, where applicable: 

(1) Clean Air Act and Federal Water 
Pollution Control Act; 

(2) Flood Disaster Protection Act of 
1973; 

(3) Section 504 of the Rehabilitation 
Act of 1973 (as implemented at 24 CFR 
part 8); 

(4) Executive Order 11246, Equal 
Employment Opportunity (for all 
construction contracts of over $10,000); 

(5) Executive Order 11625, Prescribing 
Additional Arrangements for 
Developing and Coordinating a National 
Program for Minority Business 
Enterprises; 

(6) Executive Order 12432, Minority 
Business Enterprise Development, and 
12138, Creating a National Women's 
Business Enterprise Policy; and 

(c) For agreements covering nine or 
more assisted units, the following labor 
standards requirements apply: 

(1) Not less than the wages prevailing 
in the locality, as determined by the 
Secretary of Labor under the Davis- 
Bacon Act (40 U.S.C. 278a-276a-5). must 
be paid to all laborers and mechanics 
employed in the development of the 
project; 

(2) The employment of laborers and 
mechanics shall be subject to the 
provisions of the Contract Work Hours 
and Safety Standards Act (40 U.S.C. 
327-333); and 

(3) PHAs, Owners, contractors and 
subcontractors must comply with all 
related rules, regulations and 
requirements. 

(d) The environmental review 
requirements of 24 CFR part 50, 
implementing the National 
Environmental Policy Act and related 
environmental laws and authorities 
listed in 24 CFR 50.4, are applicable to 
this program. HUD will complete 
environmental reviews on applications 
under this program before selecting 
PHAs. 

5 882.805 PHA application process, HUD 
review and selection, ACC execution, and 
pre-rehabilitation activities. 

(a) General. A Notice of Funding 
Availability for the program will be 
published in the Federal Register each 
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fiscal year or as often as is needed, 
announcing the availability of funds and 
inviting PHAs to submit applications for 
the program. Applications shall contain 
the information prescribed in 
{ 882.805(c) and any other information 
prescribed in the Notice. The Notice will 
also provide additional information on 
the HUD selection process, including 
how applications will be ranked. The 
Notice will include specific information 
on when and to whom applications are 
to be submitted. HUD Headquarters will 
process all applications and select the 
successful PHAs. 

(b) Obtaining Proposals from Owners 
and Selection of Proposals . PHAs have 
discretion to select proposals by 
Owners in accordance with their own 
procedures and policies, consistent with 
the requirements of this rule. 

(c) PHA Application. Section 441 of 
the McKinney Act requires that HUD 
allocate the amounts made available for 
this program on the basis of a national 
competition to the applicants that best 
demonstrate a need for the assistance 
and the ability to undertake and carry 
out a program to be assisted. Each 
application to HUD shall contain the 
following information to enable HUD to 
make these determinations: 

(1) A description of the size and 
characteristics of the homeless 
population of single individuals within 
the applicant’s jurisdiction that would 
occupy SRO dwellings under this 
program, and a statement of the basis 
for this description (/.e, the source of 
the information). If the PHA intends to 
serve a designated population of 
homeless persons, such as substance 
abusers or the chronically mentally ill, 
the application should identify the 
designated population and the size of 
the designated population, if 
appropriate. 

(2) Identification of specific 
structures, by address (indicating city 
and urban county where applicable), 
that the PHA proposes for rehabilitation 
and assistance under this program, 
including: 

(i) The total number of SRO units 
requested; 

(ii) The total number of units in each 
structure; 

(iii) The number of vacancies among 
SRO units to be assisted; 

(iv) The type of rehabilitation 
expected; and 

(v) For applications identifying more 
than one structure, a priority ranking of 
the structures in the event that the 
application can only be partially funded. 
The priority ranking shall be developed 
based on the selection criteria the PHA 
uses to select structures in accordance 
with { 882.805(b). 


(3) A description of the interest that 
has been expressed by builders, 
developers, Owners, and others 
(including profit and nonprofit 
organizations) in participating in the 
program. 

(4) A preliminary feasibility analysis 
for each structure identified which 
demonstrates that a preliminary 
estimate of the gross rents for the 
structure indicate that the project is 
feasible within the fair market rent 
limitation. The analysis should also 
address the structure’s compliance with 
basic program requirements regarding 
eligible properties and tenants, site 
control, the $1,000 minimum in eligible 
rehabilitation work, the maximum limit 
on rehabilitation costs, and eligible 
work items. 

(5) A description of the applicant’s 
experience in working with homeless 
people. 

(6) Identification of any supportive 
services (as defined in 5 882.802) which 
would be necessary for the population 
expected to be served. The availability 
of these services should be 
demonstrated by letters from the 
agencies (including public and private 
sources) providing the services. The 
letters should describe the services to be 
provided, the funding source, and the 
proposed period of availability. The 
PHA shall demonstrate that the 
supportive services appropriately 
address the needs of the homeless 
population to be served. The application 
should address whether these services 
will be provided in the structure or 
elsewhere. If elsewhere, the application 
should demonstrate that the services 
will be readily accessible to the 
homeless population to be served. 
(Services are readily accessible if 
residents can get to the services on their 
own. or if transportation is provided to 
the site where the services are 
provided.) 

(7) A certification from the public 
official responsible for submitting the 
Comprehensive Homeless Assistance 
Plan (CHAP) for the State, formula city 
or county, or territory that the proposed 
activities of the PHA are consistent with 
the CHAP. 

(i) If the structure containing an SRO 
unit to be assisted under this program is 
located within an ESG formula city or 
county, the city or county must have an 
approved CHAP. If the structure is 
located outside an ESG formula city or 
county, the State must have an approved 
CHAP. Since Indian tribes are not 
required to have approved CHAPs, the 
CHAP requirement does not apply to an 
Indian Housing Authority established by 
exercise of a tribe's powers of self* 
government independent of State law. 


(ii) Each CHAP must contain an 
assurance that each grantee, recipient, 
and project sponsor (as appropriate) will 
administer, in good faith, a policy 
designed to ensure that each SRO is free 
from the illegal use, possession, or 
distribution of drugs or alcohol by its 
beneficiaries. The PHA is required to 
administer a policy consistent with this 
CHAP assurance, and each Owner is 
required to operate the SRO units 
assisted under this subpart in 
accordance with that policy. 

(8) A schedule for completion of all 
necessary steps through execution of the 
Housing Assistance Payments Contract 
and an assurance that it is feasible for 
the PHA to meet its schedule. 

(9) A description of the PHA's overall 
administrative capability, its experience 
in administering the Section 8 Moderate 
Rehabilitation Program, and its 
rehabilitation expertise. If a PHA has 
not administered a Section 8 Moderate 
Rehabilitation Program, the PHA must 
demonstrate that it 

(i) Has the ability to operate a 
rehabilitation program, or 

(ii) Will contract with a qualified 
agency or entity which will assist the 
PHA in operating a rehabilitation 
program, or 

(iii) Will develop the capability to 
operate a rehabilitation program. 

(10) The types of financing expected 
to be used, including Federal. State, or 
locally assisted financing programs, and 
a description of the availability of such 
financing. If available, statements from 
these financing sources indicating their 
willingness to provide financing should 
be submitted. 

(d) HUD selection process —(1) 
Ranking. Before ranking applications, 
HUD will complete environmental 
reviews required under 24 CFR part 50 
on all applications. HUD may elect to 
eliminate a proposal from consideration 
where the application would require an 
Environmental Inpact Statement, or 
where the time necessary for the 
completion of the review process under 
an environmental law for structures 
identified in a particular application 
would prevent timely completion of the 
ranking and selection process. Except 
for such eliminated proposals, HUD will 
rank all applications from PHAs that 
contain all items required by 
§ 882.805(c), based upon HUD's 
assessment of which applications have 
the best combination of the following: 

(i) The need for assistance, as 
demonstrated by the PHA’s analysis of 
the size and characteristics of the 
population to be served, and by the 
thoroughness of the analysis of the need 
presented; and 
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(ii) The PHA’s ability to undertake 
and carry out the program within the 
schedule proposed by the PHA. as 
demonstrated by: 

(A) Whether the preliminary 
feasibility analysis demonstrates that it 
appears likely that the proposed 
structure will be financially feasible: 

(B) Whether the proposed structure 
meets basic program requirements (e.g., 
regarding eligible properties and 
rehabilitation and minimum and 
maximum rehabilitation amounts); 

(C) The percentage of units proposed 
for assistance which are vacant 
(rehabilitation of vacant units generally 
will result in more units becoming 
available for the homeless; therefore, a 
preference will be given to applications 
indicating the highest percentage of 
vacancies); 

(D) Whether it appears feasible for the 
PHA and Owner to complete all steps 
necessary so that the Contract may be 
executed within 12 months of execution 
of the ACC: 

(E) Whether the PHA has specified 
the resources available to provide 
necessary supportive services, and 
demonstrated the strength and length of 
the commitments to provide those 
resources; 

(F) The availability of financing, both 
assisted and unassisted, as 
demonstrated by statements or 
commitments from lenders, with a 
preference for projects where financing 
is available; and 

(G) The PHA’s experience with 
rehabilitation programs, including past 
performance in placing Moderate 
Rehabilitation units under Agreement 
and Contract and the PHA’s overall 
administrative capability, as evaluated 
by the HUD field office. 

(2) Selection of applications, (i) HUD 
will select the highest ranking 
applications. However, no city or urban 
county may have projects receiving a 
total of more than 10 percent of the 
assistance to be provided under this 
program. 

(ii) HUD will notify each PHA 
whether or not its application has been 

selected. 

(a) ACC Execution . (1) Before 
execution of the ACC. the PHA shall 
submit to the appropriate HUD field 
office the following: 

(i) Equal Opportunity Housing Plan 
and Certifications, Form HUD-920 
(revised, if necessary, to reflect the 
particular nature of SRO housing and 
homeless population); 

(ii) Estimates of Required Annual 
Contributions, Forms HUD-52672 and 
HUD-52673; 

. WO Administrative Plan, which should 
include: 


(A) Procedures for tenant outreach 
and for establishing waiting lists; 

(B) A policy governing temporary 
relocation; and 

(C) A mechanism to monitor the 
provision of supportive services. 

(iv) Proposed Schedule of Allowances 
for Tenant-Furnished Utilities and Other 
Services, Form HUD-52667, with a 
justification of the amounts proposed; 

(v) If applicable, proposed variations 
to the acceptability criteria of the 
Housing Quality Standards (see 

3 882.803(b)); and 

(vi) The fire and building code 
applicable to each structure. 

(2) After HUD approved the PHA’s 
application, the review and comment 
requirements of 24 CFR part 791 have 
been complied with, and the PHA has 
submitted (and HUD has approved) the 
items required by 3 882.805(e)(1), HUD 
and the PHA shall execute the ACC in 
the form prescribed by HUD. The initial 
term of the ACC shall be 11 years. This 
term allows one year to rehabilitate the 
units and place them under a 10-year 
HAP Contract. The ACC shall give HUD 
the option to renew the ACC for an 
additional 10 years. 

(3) Section 882.403(a), Maximum Total 
ACC Commitments, shall apply to this 
program. 

(4) Section 882.403(b), Project 
Account shall apply to this program. 

(f) Project development Before 
execution of the Agreement the PHA 
shall: 

(1) (i) Inspect the structure to 
determine the specific work items which 
need to be accomplished to bring the 
units to be assisted up to the Housing 
Quality Standards (see 3 882.803(b)) or 
other standards approved by HUD; 

(ii) Conduct a feasibility analysis, and 
determine whether cost-effective energy 
conserving improvements can be added; 

(iii) Ensure that the Owner prepares 
the work write-ups and cost estimates 
required by 24 CFR 882.504(f); and 

(iv) Determine initial base rents and 
Contract Rents; 

(2) Assure that the Owner has 
selected a contractor in accordance with 
24 CFR 882.504(g); 

(3) After the financiing and a 
contractor are obtained, determine 
whether the costs can be covered by 
initial Contract Rents, computed in 
accordance with 5 882.805(g); and, 
where a structure contains more than 50 
units to be assisted, submit the base rent 
and Contract Rent calculations to the 
appropriate HUD field office for review 
and approval in sufficient time for 
execution of the Agreement in a timely 
manner; 

(4) Obtain firm commitments to 
provide necessary supportive services; 


(5) Obtain firm commitments for other 
resources to be provided; 

(6) Determine that the $1,000 minimum 
amount of work requirement and other 
requirements in 24 CFR 882.504 (c)(2) 
and (3) are met; 

(7) Determine eligibility of current 
tenants, and select the units to be 
assisted, in accordance with 24 CFR 
882.504(e); 

(8) Comply with the financing 
requirements in 24 CFR 8G2.504(i); 

(9) Assure compliance with all other 
applicable requirements of this rule; and 

(10) In the event that the PHA 
determines that any structure proposed 
in its application is infeasible, or the 
PHA proposes to select a different 
structure for any other reason, the PHA 
must submit the information required in 
5 882.805(c)(2) for the proposed 
alternative structure to HUD 
Headquarters for review and approval 
and to the HUD Field Office for 
environmental review, as required by 

3 882.804(d). HUD Headquarters will 
rate the proposed structure in 
accordance with the procedures in 
5 882.805(d). The PHA may not proceed 
with processing for the proposed 
structure or execute an Agreement until 
HUD notifies the PHA that HUD has 
approved the proposed alternative 
structure and that all requirements have 
been met. 

(g) Initial contract rents. Section 
882.408, Initial Contract Rents (including 
the establishment of fair market rents 
for SRO units at 75 percent of the O- 
bedroom Moderate Rehabilitation Fair 
Market Rent), shall apply to this 
program, except as follows: 

(l)(i) In determining the monthly cost 
of a rehabilitation loan, in accordance 
with 24 CFR 882.408(c)(2), a loan term of 
a least 10 years (instead of 15 years) 
may be used. The exception in 24 CFR 
882.408(c)(2)(iii) for using the actual loan 
term where die total amount of the 
rehabilitation is less than $15,000 shall 
continue to apply. In addition, the cost 
of the rehabilitation that may be 
included for the purpose of calculating 
the amount of the initial Contract Rent 
for any unit shall not exceed the lower 
of 

(A) The projected cost of 
rehabilitation, or 

(B) The per unit cost limitation that is 
established by Federal Register Notice, 
plus the cost of the fire and safety 
improvements required by 

3 882.803(b)(2). 

HUD may, however, increase the 
limitation in paragraph (g)(l)(i) (B) of 
this section by an amount HUD 
determines is reasonable and necessary 
to accommodate special local 
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conditions, including high construction 
costs or stringent fire or building codes. 
Future cost litigation changes will be 
published in the Federal Register in the 
Notice of Funding Availability issued 
each year. 

(ii) Where the FHA believes that high 
construction costs warrant an increase 
in the per unit cost limitation in 
paragraph (g)(l)(i) (B) of this section, the 
PHA shall demonstrate to HUD’s 
satisfaction that a higher average per 
unit amount is necessary to conduct this 
program and that every appropriate step 
has been taken to contain the amount of 
the rehabilitation within the published 
per unit cost limitation established at 
that time, plus the cost of the required 
fire and safety improvements. These 
higher amounts will be determined as 
follows: 

(A) HUD may approve a higher per 
unit amount up to, but not to exceed, an 
amount computed by multiplying the 
HUD-approved High Cost Percentage for 
Base Cities (used for computing FHA 
high cost area adjustments) in use 
before April 1988, for the area, by the 
current published cost limitation plus 
the cost of the required Fire and safety 
improvements. 

(B) HUD may, on a structure-by¬ 
structure basis, increase the level 
approved in paragraph (g)(l)(i) to up to 
an amount computed by multiplying 2.4 
by the current published cost limitation 
plus the cost of the required fire and 
safety improvements. 

(2) In approving changes to initial 
Contract Rents during rehabilitation in 
accordance with 24 CFR 882.408(d), the 
revised initial Contract Rents may not 
reflect an average per unit rehabilitation 
cost that exceeds the limitation 
specified in paragraph (g)(1) of this 
section. 

(3) Where the structure contains four 
or fewer SRO units, the Fair Market 
Rent for that size structure (the Fair 
Market Rent for a 1-, 2-, 3-, or 4-bedroom 
unit, as applicable) shall be used to 
determine the Fair Market Rent 
limitation instead of using the separate 
Fair Market Rent for each SRO unit. To 
determine the Fair Market Rent 
limitation for each SRO unit, the Fair 
Market Rent for the structure shall be 
apportioned equally to each SRO unit 

(4) Contract Rents shall not include 
the costs of providing supportive 
services, transportation, furniture, or 
other non-housing costs, as determined 
by HUD. Also, contract rents shall not 
include the additional costs of 
rehabilitating and operating efficiency 
units. 

(Approved by the Office of Management and 
Budget under control number 2502-0367) 


$ 662.806 Agreement to enter into housing 
assistance payments contract, 
rehabilitation period, and cost certifications 

(a) Rehabilitation period—(1) 
Agreement. Before the Owner begins 
any rehabilitation, the PHA shall enter 
Into an Agreement with the Owner in 
the form prescribed by HUD. 

(2) Timely performance of work. 
Section 882.508(a) shall apply to this 
program. In addition, the Agreement 
shall provide that the work shall be 
completed and the Contract executed 
within 12 months of execution of the 
ACC. HUD may reduce the number of 
units or the amount of the annual 
contribution commitment if, in the 
determination of HUD, the PHA fails to 
demonstrate a good faith effort to 
adhere to this schedule or if other 
reasons justify a reduction in the 
number of units. 

(3) Inspections. Section 882.506(b) 
shall apply to this program. 

(4) Changes. Section 882.508(c)(1) shall 
apply to this program. Contract Rents 
may not be increased except in 
accordance with 24 CFR 882.408(d) and 
882.804(g)(2). 

(5) List of vacancies. Section 
882.506(d) shall apply to this program. 
See also. § 882.808(a) Outreach to 
homeless individuals and appropriate 
organizations; waiting lists. 

(b) Completion of rehabilitation —(1) 
Notification of completion. Section 
882.507(a) shall apply to this program. 

(2) Evidence of completion . Section 
882.507(b) shall apply to this program, 
except that § 882.507(b)(2)(iv), 
concerning lead-based paint 
requirements, shall not apply. 

(3) Actual cost and rehabilitation loan 
certifications. Section 882.507(c) shall 
apply to this program, except that 
Contract Rents shall be established in 
accordance with § 882.804(g) of this rule. 

(4) Review and inspections. Section 
882.507(d) shall apply to this program. 

(5) Acceptance. Section 882.507(e) 
shall apply to this program. 

(Approved by the Office of Management and 
Budget under control number 2502-0367) 

S 682.807 Housing assistance payments 
contract 

(a) Time of execution of contract 
Section 882.508(a) shall apply to this 
program. 

(b) Term of contract. The Contract for 
any unit rehabilitated in accordance 
with this program shall be for a term of 
10 years. The Contract shall give the 
PHA the option to renew the Contract 
for an additional 10 years. 

(c) Changes in contract rents from 
agreement. The Contract Rents may be 
higher or lower than those specified in 


the Agreement in accordance with 
§ 882.805(g) of this rule. 

(d) Unleased units . Section 882.508(c) 
shall apply to this program. 

(e) Contract rents at end of 
rehabilitation loan term. For a Contract 
where the initial Contract Rent was 
based upon a loan term shorter than 10 
years, the Contract must provide for 
reduction of the Contract Rent effective 
with the rent for the month following the 
end of the term of the rehabilitation 
loan. The amount of the reduction will 
be the monthly cost of amortization of 
the rehabilitation loan. This reduction 
should result in a new Contract Rent 
equal to the base rent plus all 
subsequent adjustments. 

(Approved by the Office of Management and 
Budget under control number 2502-0367) 

$ 892.808 Management 

(a) Outreach to Homeless Individuals 
and Appropriate Organizations; Waiting 
Lists—{ 1) Outreach to Homeless 
Individuals and Appropriate 
Organizations. The PHA shall engage in 
outreach efforts to make known the 
availability of this program to homeless 
individuals in general, or to homeless 
individuals in the category for which the 
structure is designed. The PHA shall 
also ask appropriate organizations to 
refer homeless individuals to the PHA or 
to assist the PHA in locating them. Any 
outreach shall be made in accordance 
with the PHA's HUD-approved 
application and Administrative Plan, the 
Equal Opportunity Housing Plan, and 
with the HUD guidelines for fair housing 
requiring the use of the equal housing 
opportunity logotype, statement, and 
slogan. 

(2) Additional Outreach Concerns. If 
the procedures that the PHA or Owner 
intends to U6e to make known the 
availability of this program are unlikely 
to reach persons of any particular race, 
color, religion, sex, age, national origin, 
or mental or physical handicap who 
may qualify for admission to the 
program, the PHA or Owner shall 
establish additional procedures that will 
ensure that such persons are made 
aware of the availability of the program. 
The PHA or Owner shall also adopt and 
implement procedures to ensure that 
interested persons can obtain 
information concerning the existence 
and location of services and facilities 
which are accessible to handicapped 
persons. 

(3) Waiting Lists. The PHA shall 
maintain a separate wailing list for all 
applicants (or each category of 
applicants) for this program. In 
establishing waiting lists, the PHA shall 
first review any of its existing waiting 
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lists for Section 8 Moderate 
Rehabilitation and Existing Housing 
(Certificate and Housing Voucher) 
programs and add the names of any 
homeless individuals on those lists to 
the lists for this program, where it is 
able to identify the individuals on those 
lists as homeless individuals. (The 
names of the individuals on the Section 
8 Moderate Rehabilitation and Existing 
Housing lists shall remain on the 
original lists as well.) 

(4) First Priority for Homeless 
Individuals. Homeless individuals on a 
waiting list shall have a first priority for 
occupancy of housing rehabilitated 
under this program. 

(b) Individual Participation —(1) 

Initial Determination of Individual 
Eligibility. Section 882.514(a) shall apply 
to this program. 

(2) PH A Selection of Individuals for 
Participation. Section 882.514(b) shall 
apply to this program, except that the 
PHA shall only refer Homeless 
Individuals. 

(3) Owner Selection of Individuals. 

All vacant units under Contract shall be 
rented to Homeless Individuals referred 
by the PHA from its waiting lists. 
However, if the PHA is unable to refer a 
sufficient number of interested 
applicants on the waiting lists to the 
Owner within 30 days of the Owner’s 
notification to the PHA of a vacancy, the 
Owner may advertise or solicit 
applications from homeless persons, and 
refer such persons to the PHA to 
determine eligibility. Since the Owner is 
responsible for tenant selection, the 
Owner may refuse any individual, 
provided that the Owner does not 
unlawfully discriminate. Should the 
Owner reject an individual, and should 
the individual believe that the Owner’s 
rejection was the result of unlawful 
discrimination, the individual may 
request the assistance of the PHA in 
resolving the issue and may also file a 
complaint with HUD’s Office of Fair 
Housing and Equal Opportunity. If the 
individual requests the assistance of the 
PHA and if the PH\ cannot resolve the 
complaint promptly, the PHA should 
advise the individual that he or she may 
file a complaint with HUD, and provide 
the individual with the address of the 
nearest HUD Office of Fair Housing and 
Equal Opportunity. 


(4) Leasing to Non-Homeless 
Individuals. When neither the PHA nor 
the Owner can find a sufficient number 
of interested applicants who are 
Homeless Individuals, the Owner may 
rent to non-homeless Eligible 
Individuals, in accordance with 

§ § 882.514 (a) through (c). 

(5) Briefing of Individuals. Section 
882.514(d) shall apply to this program, 
except that paragraph (d)(l)(vi) shall not 
apply. 

(6) Continued Participation of 
Individual When Contract Is 
Terminated. Section 882.514(e) shall 
apply to this program, except that the 
PHA may issue a Housing Voucher 
instead of a Certificate. 

(7) Individuals Determined by the 
PHA to Be Ineligible. Section 882.514(f) 
shall apply to this program. In addition, 
individuals are not precluded from 
exercising other rights if they believe 
they have been discriminated against on 
the basis of age. 

(c) Lease —(1) Contents of Lease. 
Section 882.504(j) shall apply to this 
program. In addition, the Lease shall 
limit occupancy to one Eligible 
Individual. 

(2) Term of Lease. Section 882.403(d) 
shall apply to this program. 

(d) Security and Utility Deposits. 
Section 882.112 shall apply to this 
program. 

(e) Rent Adjustments. Section 882.410 
shall apply to this program. 

(f) Payments for Vacancies. Section 
882.411 shall apply to this program. 

(g) Subcontracting of Owner Services. 
Section 882.412 shall apply to this 
program. 

(h) Responsibility of the Individual. 
Section 882.413 shall apply to this 
program. 

(i) Reexamination of Individual 
Income —(1) Regular Reexaminations. 
The PHA shall reexamine the income of 
all Individuals at least once every 12 
months. After consultation with the 
Individual and upon verification of the 
information, the PHA shall make 
appropriate adjustments in the Total 
Tenant Payment in accordance with 24 
CFR part 813, and verify that only one 
individual is occupying the unit. The 
PHA shall adjust Tenant Rent and the 
Housing Assistance Payment to reflect 
any change in Total Tenant Payment. 


(2) Interim Reexaminations. The 
individual shall supply such 
certification, release, information, or 
documentation as the PHA or HUD 
determines to be necessary, including 
submissions required for interim 
reexaminations of Individual income 
and determinations as to whether only 
one person is occupying the unit. In 
addition, the second and third sentences 
of § 882.515(b) shall apply. 

(3) Continuation of Housing 
Assistance Payments. Section 882.515(c) 
shall apply to this program. 

(j) Overcrowded Units . If the PHA 
determines that anyone other than, or in 
addition to, the Eligible Individual is 
occupying an SRO unit assisted under 
this program, the PHA shall take all 
necessary action, as soon as reasonably 
feasible, to ensure that the unit is 
occupied by only one Eligible Individual. 
Such action may include assisting the 
occupants of the unit in locating other 
housing, and requiring the occupants 
who do not have a right to occupy the 
unit under the Lease to move to other 
housing. 

(k) Adjustment of Utility Allowance. 
Section 882.510 shall apply to this 
program. 

(l) Termination of Tenancy. Section 
882.511 shall apply to this program. 

(m) Reduction of Number of Units 
Covered by Contract. Section 882.512 
shall apply to this program. 

(n) Maintenance , Operation , and 
Inspections. Section 882.516 shall apply 
to this program. 

(o) HUD Review of Contract 
Compliance. Section 882.217 shall apply 
to this program. 

(Approved by the Office of Management and 
Budget under control number 2502-0367) 

§882.609 Waivers. 

Section 812.3 shall not apply to this 
program. 

Dated: October 31.1989. 

Peter H. Monroe, 

Acting General Deputy. Assistant Secretary 
for Housing—Deputy Federal Housing 
Commissioner. 

(FR Doc. 89-26113 Filed 11-6-89: 8:45 am] 
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